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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 8-K

CURRENT REPORT
PURSUANT TO SECTION 13 OR 15(d)
OF THE SECURITIES EXCHANGE ACT OF 1934

Date of report (Date of earliest event reported): Agust 24, 2012

VMWARE, INC.

(Exact name of registrant as specified in its charter)

Delaware 001-33622

(State or Other Jurisdiction of Incorporation)

94-3292913

(Commission File Number) (IRS Employer Identification Number)

3401 Hillview Avenue, Palo Alto, CA

(Address of Principal Executive Offices)

94304
(Zip code)

Registrant's telephone number, including area codg(650) 427-5000

N/A

(Former Name or Former Address, if changed since & report)

Check the appropriate box below if the Form 8-kflis intended to simultaneously satisfy the §liobligation of the registrant under any of thédaing
provisions (see General Instruction A.2. below):

OooOod

Written communications pursuant to Rule 425 unberSecurities Act (17 CFR 230.425)
Soliciting material pursuant to Rule 14a-12 undher Exchange Act (17 CFR 240.14a-12)
Pre-commencement communications pursuant to Rlde2{b) under the Exchange Act (17 CFR 240.14d)2(b)
Pre-commencement communications pursuant to Ret{ under the Exchange Act (17 CFR 240.13e-4(c))




Item 2.01  Completion of Acquisition or Disposition of Assets

On August 24, 2012, VMware, Inc. completed its wasly announced acquisition of Nicira, Inc. punsi@ the terms of an
Agreement and Plan of Merger, or the merger agragrbg and among VMware, Nile Merger Corporatiomyteolly owned subsidiary of
VMware, Nicira and Shareholder Representative 8es/LLC, as the stockholder representative. Putgoahe terms of the merger agreem
Nile Merger Corporation merged with and into Ni¢iwath Nicira continuing as the surviving corpoaati As a result of the merger, Nic
became a wholly owned subsidiary of VMware.

At closing, VMware paid approximately $1.095 biliicn cash and assumed approximately $168 milliaamivested equity awards.

VMware deposited into escrow $100 million of theatanerger consideration otherwise payable in tieeger to holders of Nicira
stock and equity awards. This amount will be haldscrow as the sole remedy for indemnificatiomtdaif any, under the merger agreement,
subject to fraud and equitable remedies, for aoplesf one year following the completion of the mergubject to any unresolved
indemnification claims.

The foregoing description of the acquisition does not purport to be complete and is qualified in its entirety by reference to the full text
of the merger agreement, which isfiled as Exhibit 2.1 hereto and is incorporated herein by reference. The merger agreement has been included
to provide investors with information regarding its terms, however it is not intended to provide any other factual information about Nicira or
VMware. The merger agreement contains representations and warranties of each of Nicira and VMware that are qualified by information in
confidential disclosure schedules delivered in connection with signing the merger agreement. Accordingly, investors should not rely on the
representations and warranties as characterizations of the actual state of facts at the time they were made or otherwise.

Item 9.01 Financial Statements and Exhibits.

(d) Exhibits

2.1 Agreement and Plan of Merger by and among ViMwiac., Nile Merger Corporation, Nicira, Inc. aiiet Representative
of the Indemnifying Holders of Nicira, Inc., datédly 21, 2012.




SIGNATURES

Pursuant to the requirements of the Securities &xga Act of 1934, the Registrant has duly causiedéport to be signed on its
behalf by the undersigned hereunto duly authorized.

Date: August 24, 2012

VMware, Inc.

By: /s/ Carl Eschenbach

Carl Eschenbach

Chief Operating Officer and
Co-President



EXHIBIT 2.1

AGREEMENT AND PLAN OF MERGER

BY AND AMONG

VMWARE, INC.

NILE MERGER CORPORATION

NICIRA, INC.

AND

THE REPRESENTATIVE OF THE INDEMNIFYING HOLDERS

OF NICIRA, INC.

Dated as of July 21, 2012




11
1.2
1.3

2.1
2.2
2.3
2.4
2.5
2.6
2.7

3.1
3.2
3.3
3.4
3.5
3.6

4.1

4.2
4.3
4.4
4.5
4.6
4.7

TABLE OF CONTENTS

SECTION 1
DEFINITIONS AND INTERPRETATIONS
Certain Definitions
Additional Definitions

Interpretation
SECTION 2
THE MERGER
The Merger
Closing

Effective Time

Effect of the Merger

Certificate of Incorporation; Bylaws; Corpad&ecords

Directors and Officers of the Surviving Corgiiosn and Company Subsidiaries

Appointment of Stockholder Representative;e&gnent Binding on Company Securityholder
SECTION 3

EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE QSTITUENT
CORPO RATIONS; EXCHANGE OF CERTIFICATES; COMPANY SCK OPTIONS

Effect on Capital Stock
Dissenting Holders
Company Options and Restricted Stock
Escrow
Surrender of Certificates
Further Action
SECTION 4
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Organization and Good Standing of the Comp@aynpany Organizational Documents; Company
Directors and Officers

Capitalization

Company Subsidiaries

Securityholder Schedule and Agreements; Coyngations
Authority; No Conflict

Consents

Vote Required

12
12

13
13
14
14
14
15
15

15
16
17
20
20
23

23
24
25
26
28
29
29




4.8

4.9

4.10
4.11
4.12
4.13
4.14
4.15
4.16
4.17
4.18
4.19
4.20
4.21
4.22
4.23

5.1
5.2
5.3
5.4
5.5

6.1
6.2

7.1
7.2
7.3
7.4
7.5
7.6
7.7
7.8

Absence of Changes

Financial Statements; Controls

Absence of Undisclosed Liabilities; Indebtesk

Taxes

Environmental Matters

Material Contracts

Certain Relationships and Related Transagtion

Intellectual Property

Government Funding

Benefit Plans

Personnel

Litigation

Compliance with Instruments; Laws

Books and Records; Company Names

Brokers and Finders; Existing Discussions

Anti-Takeover Statute Not Applicable
SECTION 5

REPRESENTATIONS AND WARRANTIES BY PARENT AND MERGERUB

Organization and Standing
Authority for Agreement; No Conflict
Brokers and Finders
Ownership and Activities of Merger Sub
Resources
SECTION 6
CONDUCT OF BUSINESS
Ordinary Course
Required Consent
SECTION 7
ADDITIONAL AGREEMENTS
Information Statement
Confidentiality; Access to Information
Public Disclosure
Stockholder Representative
Regulatory Filings; Exchange of Information; Natdtion; Reasonable Best Efforts
Advise of Changes
Cooperation
Company Plans

29
31
32
32
34
35
37
37
41
41
43
44
44
46
46
46

47
47
48
48
48

48
48

53
53
54
55
55
57
57
57




7.9

7.10
7.11
7.12
7.13
7.14

8.1
8.2
8.3

9.1
9.2
9.3
9.4
9.5
9.6
9.7

10.1
10.2
10.3

111
11.2

Termination of Certain Agreements
No-Shop
Takeover Laws
Tax Matters
Unaudited Financial Statements
Audited Financial Statements
SECTION 8

CONDITIONS PRECEDENT TO THE OBLIGATIONS
OF EACH PARTY TO EFFECT THE MERGER

Stockholder Approvals
No Order
Antitrust Approvals
SECTION 9

ADDITIONAL CONDITIONS PRECEDENT TO THE
OBLIGATIONS OF PARENT AND MERGER SUB

Representations, Warranties and Covenants
No Material Adverse Effect
Litigation and Legal Requirements
Employee Matters and Non-competition Agreesient
Conversion of Preferred Stock
Company Restricted Stock Units
Deliveries
SECTION 10

CONDITIONS PRECEDENT TO OBLIGATIONS OF THE COMPANY

Representations, Warranties and Covenants
Deliveries
Parent Restricted Stock Units
SECTION 11
CLOSING DELIVERIES
Closing Deliveries of the Company
Closing Deliveries of Parent

57
58
58
59
59
59

59
59
59

6C
6C
61
61
61
62
62

62
62
62

62
64




12.1
12.2
12.3
12.4
12.5

13.1
13.2

14.1
14.2

15.1
15.2
15.3
15.4
155
15.6
15.7

16.1
16.2
16.3

SECTION 12

SURVIVAL
Representations and Warranties of the Companyhtan8tbckholder Representative
Covenants and Obligations of the Companytla@dtockholder Representative
Representations, Warranties, Covenants ahddilbns of Parent and Merger Sub
Covenants and Obligations of Parent and Me3gb
Effect on Statute of Limitations

SECTION 13

TERMINATION

Termination Prior to the Effective Time oéthlerger
Notice of Termination; Effect of Termination

SECTION 14

FEES AND EXPENSES; OPERATING COSTS

General
Operating Costs

SECTION 15

INDEMNIFICATION

Indemnification of Parent Indemnified Parties
Indemnification of Directors and Officerstbé Company
Remedy; Essential Terms
Notification of Claims
Third Party Actions
Treatment of Indemnification Payments
Investigation; No Company Recourse

SECTION 16

TAXES

Pre-Closing Tax Period; Straddle Period
Transfer Taxes
Dispute Resolution

65
65
65
65
65

66
67

68
68

68
69
70
71
71
72
72

72
73
73




17.1
17.2
17.3
17.4
17.5
17.6

18.1
18.2

19.1
19.2
19.3
19.4
19.5
19.6
19.7
19.8

SECTION 17

STOCKHOLDER REPRESENTATIVE

Powers of the Stockholder Representative

Claims by Parent

Notices

Agreement of the Stockholder Representative
Reimbursement and Liability of StockholdepRsentative
Reliance on Stockholder Representative

SECTION 18
RELEASE

Release
Specific Term of Agreement

SECTION 19

MISCELLANEOUS

Notices
Successors and Assigns
Severability

Third Parties

Governing Law; Submission to Jurisdiction
Waiver of Jury Trial

Entire Agreement, Not Binding Until Executed
Amendments; No Waiver

73
75
75
76
76
76

77
78

78
79
8C
8C
8C
81
81
81




Stockholder Written Consent

Certificate of Merger

Company Stockholder Letter of Transmittal
Escrow Agreement

Non-competition Agreement

Related Parties

Indemnifying Holder Joinder Agreement
Release (Officers and Directors)

280G Waiver

EXHIBITS

Vi

Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit |




Accounting Firm

Acquisition Proposal

Action of Divestiture

Actions

Affiliate

Agreement

Assumed Option Agreement
Audit

Balance Sheets

Basket

Beneficiary

Business Day

Bylaws

Certificate of Merger

Change in Control Payments
Charter

Claim

Closing

Closing Date

Code

Company

Company Board

Company Cash Amount
Company Common Stock
Company Debt

Company Intellectual Property
Company Option

Company Option Plans
Company Organizational Documents
Company Plan

Company Preferred Stock
Company Restricted Stock Award
Company Restricted Stock Units
Company Securities

Company Securityholders
Company Stock

Company Stockholder Letter of Transmittal
Company Stockholders
Company Subsidiary

Company Transaction Expenses

INDEX OF DEFINED TERMS

W wweEr P, w

A DM DMDdMD

19
19

N N N

25

Vil

Company's Registered Intellectual Property
Confidential Information
Confidentiality Agreement
Consenting Securityholders
Consents

Contract

Control

Covered Persons

D&O Releases

Damages

DGCL

Disclosure Schedule

Dissenting Shares

DOJ

Effect

Effective Time

Employee Agreement
Employee/Service Provider

End Date

Engagement Agreement
Environmental Laws

ERISA

ERISA Affiliate

Escrow Agent

Escrow Agreement

Escrow Amount

Escrow Fund

Escrow Period

Estimated Change in Control Payments
Estimated Company Cash Amount
Estimated Company Debt

Estimated Company Transaction Expenses
Exchange Act

Export Approvals

FCPA

Finance Blackout Period

Financial Statements

Foreign Merger Laws

Free/Open Source Software License
FTC




Fully Diluted Common Share Number
Fundamental Representations
GAAP

Governmental Authority
Hazardous Material
Hazardous Material Activity
Hazardous Substance

HSR Act

Indebtedness

Indemnifying Holder Joinder Agreements
Information Statement
Intellectual Property
In-the-Money Option

IRS

Knowledge

Legal Requirements

Liabilities

Liens

Material Adverse Effect
Merger

Merger Sub

Non-competition Agreements
Offer Letters

Open Source Code

Option Exchange Ratio
Out-of-the-Money Option
Parent

Parent Claim

Parent Common Stock

Parent Indemnified Parties
Parent Restricted Stock Award
Parent Restricted Stock Unit Award
Parent Stock Price

Paying Agent

PCBs

Per Share Consideration
Permits

Permitted Indebtedness
Person

O NN PP P O ©O© O 0 0 0 0 0

N OFRP P WODNEDNEOOEP O |
R O O O U1l O 0 O O 00 M 00 P O

viii

Potential 280G Benefits
Pre-Closing Period
Proprietary Product
Related Party

Related Party Agreements
Released Party

Releasing Party
Representative Losses
Representatives

Requisite Stockholder Approval

Second End Date
Securities Act
Securityholder Schedule
Series A Preferred Stock
Series B Preferred Stock
Series C Preferred Stock
Shareable Freeware
Specified Subject Software
Stock Closing Payment
Stockholder Representative
Stockholder Written Consent
Straddle Period

Subject Software
Subsidiary

Surviving Corporation

Tax

Tax Authority

Tax Law

Tax Return

Third End Date

Third Party Action

Total Equity Consideration
Transfer Tax Returns
Transfer Taxes

Treasury Regulations
Unvested Option

Vested Option

Vested Option Payment

10
48
10
35
58
77
77
76
10
29
66
10
26
10
10
11

39
26

72
39
11
13
11
11
11
11
66
71
11
73
73
12
12
12
17




AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this * Agreemef)tis made as of July 21, 2012, by and
among VMware, Inc., a Delaware corporation (“ PatgrNile Merger Corporation, a Delaware corporatand a
wholly owned subsidiary of Parent (* Merger SYibNicira, Inc., a Delaware corporation (the “ Cpamy”), and the
Stockholder Representative. The holders of alhefissued and outstanding capital stock of the Gmy the “
Company StocK) are collectively referred to herein as the “ Qmany Stockholders and the Company Stockholders,
together with the holders of all other issued angt@anding equity securities of the Company, iniclgdecurities
convertible into, or exercisable or exchangeabigdquity securities of the Company (all such ggsécurities,
including the Company Stock, the * Company Seasf), are collectively referred to herein as the “Quany
Securityholders”

WHEREAS, pursuant to this Agreement, Merger Submérge with and into the Company with the Company
surviving as a wholly owned subsidiary of Parehe (t Merger”);

WHEREAS, the board of directors of the Company (t®mpany Board) has unanimously, upon the terms
and subject to the conditions set forth hereindégrmined that this Agreement is advisable, @minined that this
Agreement and the transactions contemplated hemetlyding the Merger, are fair to and in the batgrests of the
Company and the Company Stockholders, (c) appramddadopted this Agreement and the transactiortemmbated
hereby, including the Merger, and (d) determinecetmmmend that the Company Stockholders approd@dopt this
Agreement and approve each of the transactiongcgiated hereby, including the Merger;

WHEREAS, immediately following the execution andivkry of this Agreement, the Company will delivter
Parent and Merger Sub written consents of certamg@any Stockholders, in the form attached heretxagit A (the
“ Stockholder Written Conseti}, sufficient to (1) approve and adopt this Agresarnhand approve each of the
transactions contemplated hereby, including theggéiewhich consent constitutes the Requisite Stolddn Approval
in accordance with the Amended and Restated @atifiof Incorporation of the Company, as amendedraeffect on
the date of this Agreement (the “ Chartgrthe Bylaws and the applicable provisions of the €&aihCorporation Law «
the State of Delaware (* DGCI) and (2) cause the automatic conversion of them@any Preferred Stock into
Company Common Stock as of immediately prior toGhesing;

WHEREAS, the board of directors of Merger Sub hasnimously, upon the terms and subject to the ¢omndi
set forth herein, (a) determined that this Agreeieadvisable, (b) determined that this Agreenaet the transactions
contemplated hereby, including the Merger, arettaand in the best interests of Merger Sub ansbis stockholder,
and (c) approved and adopted this Agreement anttahsactions contemplated hereby, including thegile

WHEREAS, Parent, as the sole stockholder of Me8ydr, has approved and adopted this Agreement and th
transactions contemplated hereby, including thegelierupon the terms and subject to the conditienfosth herein, in
accordance with the DGCL; and




WHEREAS, concurrently with the execution of thisrAgment, and as a condition and inducement to Paren
and Merger Sulsg' willingness to enter into this Agreement, ceriacutive officers and employees of the Compaa
executing and delivering offer letters (collectivehe “ Offer Letters) and non-competition agreements in the form
attached as Exhibit Eeollectively, the “ Norcompetition Agreementy, the effectiveness of which are contingent t
the consummation of the Merger.

NOW, THEREFORE, in consideration of the foregoimgl ghe mutual covenants and agreements herein
contained, and intending to be legally bound her#iwy parties hereby agree as follows:

SECTION 1

DEFINITIONS AND INTERPRETATIONS
1.1 Certain Definitiongzor purposes of this Agreement, the following teghall have the following

meanings:

“ Acquisition Proposal with respect to the Company, shall mean any offeguiry, indication of interest or
proposal relating to any transaction or serieslafted transactions involving: (a) the sale, lieghsase, transfer,
disposition or acquisition of all or any substanpartion of (excluding sales of inventory and heig of the
Company’s products or services in the ordinary sewf business consistent with past practiceshuiseess or assets
of the Company or any of the Company Subsidiafigsthe issuance, disposition or acquisition ofy capital stock
or other equity security of the Company (other ttnhCompany Common Stock issued upon the exeofi€@mpany
Options or (B) Company Common Stock issued upoweamon of any shares of Company Preferred Stotstanding
as of the date hereof, (ii) any option, call, watrar right (whether or not immediately exercisabteacquire any
capital stock or other equity security of the Compaor (iii) any security, instrument or obligatitimat is or may
become convertible into or exchangeable for anytalagtock or other equity security of the Compainyeach of
clauses (i) through (iii), representing in the agmte more than 10% of any class of securities@Company; (c) any
merger, consolidation, share exchange, businesbination, reorganization, recapitalization or sanifransaction
involving the Company that if consummated woulditeim any Person beneficially owning 10% or mofewy class
of equity securities of the Company; (d) any ligatidn, dissolution, recapitalization or other sfgraint corporate
reorganization of the Company or any of the Compaulysidiaries; or (e) any combination of the foragpprovided,
however, that the transactions between Parent and the @oyngontemplated by this Agreement shall not bendeke
an Acquisition Proposal.

“ Action of Divestiture” shall mean (a) the sale, license or other digmosor holding separate (through the
establishment of a trust or otherwise) of any esitock or assets or categories of assets of RéaseBSubsidiaries, the
Company or any of the Company Subsidiaries orovalg the Effective Time, any assets or categafesssets of the
Surviving Corporation or its Subsidiaries, (b) thiposition of any limitation or regulation on theilgty of Parent to
operate, directly or indirectly, its business, lusiness of its Subsidiaries or, following the Effiee Time, the business
of the Surviving Corporation or its Subsidiarieq©rthe




imposition of any limitation or regulation on Parerownership or control, direct or indirect, of fBubsidiaries, the
Company, the Company Subsidiaries or, followingHElffective Time, the Surviving Corporation or ital&idiaries.

“ Affiliate ” shall mean, with respect to any Person, any diaeson that, directly or indirectly through one or
more intermediaries, controls, or is controlled dwyis under common control with, such Person,taederm
“control” (including the terms “controlled by” arfdnder common control with”) means the possesdimectly or
indirectly, of the power to direct or cause thediron of the management and policies of such Rergbether through
ownership of voting securities, by Contract or otVise.

“ Audit ” shall mean any audit, assessment, claim, exarmmat other inquiry relating to Taxes by any Tax
Authority or any judicial or administrative proceegl relating to Taxes.

“ Business Day shall mean the period from 12:01 a.m. througlo@2nidnight, California time on any day of
the year, that is not a Saturday or a Sunday, aohatational banking institutions in the State @fli@rnia are open to
the public for conducting business and are notiredwor authorized by law to close.

“ Bylaws ” shall mean the Bylaws of the Company as in eféscof the date of this Agreement.

“ Change in Control Paymentshall mean the aggregate amount of all cash ahangontrol, sale, retention,
severance or similar bonuses or payments to cuoréiormer directors, officers, employees or cotasb of the
Company or the Company Subsidiaries which shafidyable or effected as a result of the executiadhiefAgreemen
or the consummation of the Merger; providdebwever, that for purposes of this definition, severanbkgations that
are entered into on or after the date hereof agdest employees of the Company, on the one hand?areht and/or i
Affiliates, on the other hand, shall not be consde'Change in Control Payments”.

“ Code” shall mean the United States Internal Revenuee@dd 986, as amended.

“ Company Cash Amouritshall mean the amount of unrestricted cash andegsivalents of the Company &
the Company Subsidiaries as of the earlier oh@)date that is four (4) months following the dageeof and (ii) the
Closing Date, in either case as reflected on thaamy’s balance sheet as of the applicable datejgedthat the
Company Cash Amount shall exclude the proceedayParmitted Indebtedness.

“ Company Common Stockshall mean the common stock, par value $0.000kpare, of the Company.

“ Company Debt shall mean the aggregate amount (without dupbecatof all types of indebtedness of the
Company and the Company Subsidiaries describea) i8dction (a) of the definition of “Indebtedneasd (b) Section
(g) and (h) of such definition, but only to theenxt such sections relate to Indebtedness desdrilfgeiction (a) of such
definition, in each case, outstanding as of immtetigrior to the Closing; providechowever, Company Debt shall
not include Permitted Indebtedness.




“ Company Optiorf shall mean any option to acquire shares of Comfimmmon Stock under the Company
Option Plans.

“ Company Option Plansshall mean the 2007 Stock Incentive Plan of thenfany and all other plans or
arrangements under which the Company has grantedpigrant equity-based awards.

“ Company Organizational Documeritshall mean the Charter and the Bylaws.

“ Company Plari shall mean any employee benefit plan (as defineglection 3(3) of ERISA, whether or not
subject to ERISA), any other bonus, profit sharit@mnpensation, thrift, pension, retirement, “40L(KPERP,”
severance, savings, deferred compensation, friegefh, insurance, welfare, post-retirement heaittvelfare benefit,
health, life, stock option, stock appreciation tjgtock purchase, restricted stock, tuition reflsedvice award,
company car or car allowance, scholarship, housiriying allowances, relocation, disability, acemd, sick pay, sick
leave, accrued leave, vacation, holiday, termimatimemployment, individual employment, consultiegecutive
compensation, incentive, commission, payroll pcadj retention, change in control, non-competitionther material
plan, agreement, policy, trust, fund or arrangenp@htther insured or selfisured) providing compensation or bene
and any plan subject to Sections 125, 127, 12901323 of the Code, which, at any time duringgheyear period
ending on the date hereof, has been, maintainedssped or contributed to by the Company, any elGbmpany
Subsidiaries or any ERISA Affiliate or to which ti®@mpany or any ERISA Affiliate is or was a paxyto which the
Company or an ERISA Affiliate had, has or may hawmg Liability, whether or not such plan is termatit

“ Company Preferred Sto¢kshall mean the Series A Preferred Stock, theeSdasi Preferred Stock and the
Series C Preferred Stock.

“ Company Stockholder Letter of Transmittadhall mean that certain Letter of Transmittathe form of
Exhibit C attached hereto.

“ Company Transaction Expenseshall mean, except as otherwise expressly s#t forthis Agreement, the
aggregate amount of any and all fees and expensested by or on behalf of, or to be paid by, @@mpany or the
Company Subsidiaries or by any Person (including@ompany Securityholder) to the extent that thenGany may
otherwise become liable for or obligated to pap®isubject to any reimbursement obligation witlpees thereto, in
connection with the process of selling the Compamgtherwise relating to the negotiation, preparatir execution of
this Agreement or any documents or agreements mwqid¢ed hereby or the performance or consummatfitimeo
transactions contemplated hereby (whether or natided or payable as of the Closing), includinggiay fees and
expenses associated with obtaining necessary ooapgte waivers or Consents of any Governmentahéity or
third parties on behalf of the Company or any ef @ompany Subsidiaries providedowever, that (a) any fees and
expenses incurred by the Company associated ve#it@nd request or any proceedings thereafter pursughe HSR
Act shall not be considered Company TransactioreBgps (which such fees and expenses shall be neietbly
Parent as incurred promptly following the Compamngguest and receipt of invoices with respect tiogréb) any fees
or expenses associated with obtaining the relaadéeamination of any Liens, (c) all brokers’,




finders’ or similar fees, and (d) fees and expendenunsel, advisors, consultants, investment &anlaccountants,
auditors and any other experts in connection viighttansactions contemplated by this Agreement.

“ Confidentiality Agreement shall mean the agreement referenced on Sectibofthe Disclosure Schedule.

“ Confidential Informatiori’ shall mean any information or materials relatinghe technical, financial,
customer, or business affairs of Parent and itsifigries or the Company and its Subsidiarieshasase may be, the
existence of this Agreement, the Disclosure Scleedbe Escrow Agreement and the documents andimstits
contemplated hereby and thereby, the terms andtemmslhereof and thereof, the negotiations heasaf thereof and
transactions contemplated hereby and thereby. @emtial Information shall not include informationroaterials that:
(a) were, on the effective date of this Agreemgatierally known to the public; (b) become generatigwn to the
public after the effective date of this Agreemethiten than as a result of the act or omission ofdgeiving party; (c)
were rightfully known to the receiving party pri@rthat party receiving same from the disclosindypdd) are or were
disclosed by the disclosing party to a third pgeyerally without restriction on disclosure; (eg tleceiving party
lawfully received from a third party without th&iind party’s breach of agreement; or (f) are oreMedependently
developed by the receiving party.

“ Contract” shall mean any written or oral agreement, contgadicontract, settlement agreement, lease, bil
understanding, instrument, note, option, warraotychase order, license, sublicense, insuranceypdlenefit plan or
legally binding commitment, arrangement, obligatiwrundertaking of any nature.

“ Damages’ shall mean the amount of any loss, claim, Taxnaed, damage, deficiency, lost profits, liability,
judgment, royalty, fine, penalty, diminution in ual cost or expense (including costs of invesigasind reasonab
attorneys’, consultants’ and experts’ fees and eg@e and interest and penalties awarded or imfnsad
Governmental Authority but excluding punitive daraagexcept to the extent such punitive damageaveaeded to a
third party) incurred, paid, accrued or sustaingdhie Parent Indemnified Parties, whether or neblving an Action
and whether or not the possibility of such lossestheen disclosed to or could have been foresetrelparties hereto
in advance, including any costs of defending anioks or enforcing the Parent Indemnified Partyghts under this
Agreement (including expenses of (i) assertingwsaand affirmative defenses against a Third PactyoA which
claims and defenses are directly related to thgestimatter of the Third Party Action and (ii) suather offensive
actions taken in connection with any defensivetatpato which the Stockholder Representative, dralief the
Indemnifying Holders, consents to in writing, sw@nsent not to be unreasonably withheld, conditicoredelayed).

“DOJ” shall mean the Antitrust Division of the Uniteth&s Department of Justice.

“ Employee Agreemeritshall mean each management, employment, seversggaration, settlement,
consulting, contractor, change of control, relamatrepatriation, expatriation, loan, visa, workmg or other
agreement, or Contract (including, any offer let#ich provides for any term of employment othertlemployment i
will and any other




agreement providing for compensation or benefigt)vben the Company, any of the Company Subsidiariagy
ERISA Affiliate and any Employee/Service Providerguant to which the Company or any of the Company
Subsidiaries has or may have any current or futiaieilities or obligations.

“ Employee/Service Providérshall mean any current or former employee (inclgdfficers), consultant,
independent contractor or director of the Companmy, of the Company Subsidiaries or any ERISA Adf#i, excluding
consultants and independent contractors who armdividuals.

“ Environmental Laws shall mean, with respect to any geographic largtall Legal Requirements
promulgated by any Governmental Authority with gawaental authority over such geographic locatiomnctviprohibit,
regulate or control any Hazardous Material or aagd&tdous Material Activity, all as amended at amget

“ ERISA " shall mean the Employee Retirement Income Secigt of 1974, as amended.

“ ERISA Affiliate ” shall mean any trade or business, whether omuotrporated, that together with the
Company would be deemed a “single employer” withinmeaning of Section 4001(b) of ERISA and/or \whgca
member of a controlled group or which is under camroontrol with the Company within the meaning et&on 414
of the Code.

“ Escrow Amount’ shall mean an amount equal to $100,000,000.

“ Estimated Change in Control Paymehghall mean the Company’s good faith estimaténef@hange in
Control Payments delivered to Parent in accord&sution 4.4(a)

“ Estimated Company Cash Amourghall mean the Company’s good faith estimatéhef€Company Cash
Amount delivered to Parent in accordance with $acti.4(a).

“ Estimated Company Debtshall mean the Company’s good faith estimate @i@any Debt delivered to
Parent in accordance with Section 4.4(a)

“ Estimated Company Transaction Expenssisall mean the Company’s good faith estimate aih@any
Transaction Expenses delivered to Parent in acnosdaith Section 4.4(a)

“ Exchange Act’ shall mean the Securities Exchange Act of 1934raended, and the rules and regulations
promulgated thereunder, or any successor statdés and regulations thereto.

“ FTC ” shall mean the United States Federal Trade Cosiamis

“ Fully Diluted Common Share Numbgéshall mean the sum of (a) the number of shargsampany Common
Stock outstanding as of immediately prior to thée&iive Time plugb) the number of shares of Company Common
Stock subject to In-the-Money Options that are tamding and unexercised as of immediately prighéEffective
Time plus(c) the number of shares of Company Common Statlalse upon the conversion or deemed conversion o
shares




of Company Preferred Stock outstanding as of imatedi prior to the Effective Time pl{d) the number of shares of
Company Common Stock subject to Company Restristedk Units that are outstanding as of immedigbeiyr to the
Effective Time.

“ GAAP " shall mean United States generally accepted adoauprinciples.

“ Governmental Authority shall mean any United States federal, state, ompal or local or any foreign
government, or any department, bureau or polisaaldivision thereof, or any multinational organiaator authority or
any authority, agency or commission entitled toreise any administrative, executive, judicial, &giive, policy,
regulatory or Tax Authority power, or any courttobunal (or any department, bureau or divisiorr¢log), or any
arbitrator or arbitral body to the extent the Parspquestion has submitted to the jurisdictiosath arbitrator or
arbitral body.

“ Hazardous Materidl shall mean, with respect to any geographic lacgtany material, chemical, emission,
substance or waste that has been designated Wg@mrnmental Authority with governmental authoter such
geographic location to be radioactive, toxic, hdeas, corrosive, reactive, explosive, flammablmealical or
biological waste, a pollutant or otherwise a darngdrealth, reproduction or the environment.

“ Hazardous Materials Activity shall mean the transportation, transfer, recygglstorage, use, treatment,
manufacture, removal, remediation, release, exposiuothers to, sale, or distribution of any HapaisiMaterial or any
product or waste containing a Hazardous Materigbroduct manufactured with ozone depleting sulegtgnincluding
any required labeling, payment of waste fees orggsa(including so-called “e-waste fees”) and coamae with any
product take-back, collection, recycling or prodaehtent requirements.

“HSR Act” shall mean the Hart-Scott-Rodino Antitrust Impeovents Act of 1976, as amended, and the rules
and regulations promulgated thereunder, or anyesiscr statute, rules and regulations thereto.

“ Indebtedness shall mean with respect to any Person, withoudlidation, (a) the principal, accreted value,
accrued and unpaid interest, prepayment and red@miemiums or penalties (if any), unpaid feesxpenses and
other monetary obligations in respect of (i) in@elntess of such Person for money borrowed ana{ightedness
evidenced by notes, debentures, bonds or othelasimstruments for the payment of which such Peisagesponsible
or liable; (b) all obligations of such Person issoe assumed as the deferred purchase price oépyopr services, all
conditional sale obligations of such Person andlalbations of such Person under any title retensigreement (but
excluding trade accounts payable and other acaruednt liabilities arising in the ordinary coursiebusiness
consistent with past practice (other than the cuidrability portion of any indebtedness for borreavmoney)); (c) all
obligations of such Person under any financingdeas leases required to be capitalized in acceslamth GAAP;
(d) all obligations of such Person for the reimleangnt of any obligor on any letter of credit, bar&kacceptance or
similar credit transaction; (e) all obligationsseich Person under interest rate or currency swagher hedging
transactions or agreements (valued at the terromaalue thereof); (f) the liquidation value, acmitand unpaid
dividends; prepayment or redemption premiums amélpes (if any), unpaid fees or




expenses and other monetary obligations in resfenty redeemable preferred stock of such Pergpmali(obligations
of the types referred to in clauses (a) througlof(Bny other Person for the payment of which d2efson is responsit
or liable, directly or indirectly, as obligor, g@aator, surety or otherwise, including guaranteesuch obligations; and
(h) all obligations of the types referred to inudas (a) through (g) of any other Person securddrdpr which the
holder of such obligations has an existing rigbfjt;mmgent or otherwise, to be secured by) any biemny property or
asset of such Person (whether or not such oblig&iassumed by such Person).

“ Indemnifying Holder” shall mean a Company Securityholder that is keatito receive the Per Share
Consideration pursuant t o SECTION 3 of this Agreetby virtue of: (i) the approval and adoptiorttos Agreement
by executing and delivering the Stockholder Writ@nsent, (ii) submitting a Company Stockholdeitéreof
Transmittal, or (iii) being a holder of Vested Qyis.

“ Intellectual Property shall mean (a) trademarks, service marks, traaeas, slogans, logos, trade dress,
internet domain names and other similar designstafrsource or origin, together with all goodwi#gistrations,
applications, renewals and extensions relatededategoing; (b) patents, utility, models and irtdasdesign
registrations or applications (including, any coaétions, divisionals, continuations-in-part, pgenals, renewals,
reissues, re-examinations, substitutions, extessamwl applications for any of the foregoing); @pyrights,
copyrightable subject matter and moral rights (idetg, any registrations, applications, renewatteresions and
reversions for any of the foregoing); (d) mask veorights; and (e) trade secrets and other conf@enformation,
know-how, technology, proprietary processes, foemapinventions, compositions, techniques, techuiatd and
information, procedures, databases, algorithms efspchethodologies, customer lists, supplier list&ing and cost
information, and business and marketing plans aopgsals.

“ In-the-Money Option” shall mean a Company Option having a per shagecese price less than the Per Share
Consideration.

“ RS " shall mean the United States Internal Revenugi&zr

Knowledge” of the Company, with respect to any fact or nrattequestion, shall be deemed to exist to the
extent that any of Stephen Mullaney, John Jendridkiene Bray and Martin Casado is actually avedrguch fact or
matter in question.

“ Legal Requirement$shall mean any and all applicable federal, statgl, municipal, provincial, territorial,
foreign or other law, statute, constitution, prpieiof common law, directive, resolution, ordinancede, edict, decree,
order (including executive orders), rule, judgmémtjnction, writ, regulation (or similar provisidmave the force or
effect of law), ruling, guidance, treaties or regment issues, enacted, adopted, promulgated, nneplied or otherwis
put into effect by or under the authority of anyv@mmental Authority.




“ Liabilities ” shall mean with respect to any Person (withoudlidation) the United States dollar amount of any
liability, obligation or commitment of such Persoinany kind, whether absolute or contingent, kn@mvanknown,
accrued or unaccrued, asserted or unasserted,adatuun-matured, fixed, disputed, liquidated, exexy, determined,
determinable or otherwise and in each case whethaot required to be recorded or reflected onlarnua sheet
prepared in accordance with GAAP.

“Liens” shall mean any mortgage, license, charge, intepésdge, claim, lien, encumbrance, option, sé&guri
interest, restriction on the right to sell or dispdand in the case of securities, vote) or oteeise claim of any kind
or nature whatsoever (whether arising by contratlyooperation of law and whether voluntary or ilwdary) in real o
personal property (including any Intellectual Praype

“ Material Adverse Effect shall mean any fact, change, event, violatioacturacy, circumstance, condition or
effect (any such item, an “ Effegt(whether or not constituting a breach of a reprgation, warranty or covenant set
forth in this Agreement) that, individually or wh&aken together with all other Effects that haveurced prior to the
date of determination of the occurrence of the Malté&dverse Effect, (a) is or would reasonablyex@ected to have a
material adverse effect on the capitalization, @Ssehether tangible or intangible) or Liabilitiéscluding contingent
Liabilities), employee relationships or the cormtiti(financial or otherwise) of the Company takema aghole with the
Company Subsidiaries or (b) does or would reasgriadkexpected to materially impair the ability loé tCompany to
consummate the transactions contemplated herebwided, however, that with respect to subsection (a) of this
definition, a determination of a Material Adversigelet shall exclude any Effect, after the datelha$ tAgreement,
resulting from (i) changes affecting the generalnenic, financial or political conditions; (ii) chges affecting the
industry in which the Company and the Company Slidnses operate; (iii) acts of terrorism, war dnetforce majeure
events; (iv) any employee attrition or the lossnidution or disruption of the Company’s businesseatationships with
existing or prospective clients, customers or Sepplin each case to the extent resulting fronptitgic announcement
of this Agreement or the pendency of the transastmntemplated hereby; (v) any failure by the Canyto meet any
projections or forecasts for any period ending oafter the date hereof, (vi) any action takent®y€ompany at the
written request of Parent or with Parent’s writtemsent, or (vii) changes in Legal RequirementSAAP (or any
interpretation of GAAP) applicable to the Compang ghe Company Subsidiaries; provided, further, with respect
to clauses (i) through (iii) and clause (vii) abdkie exclusion shall apply only to the extent sclcanges do not have a
materially disproportionate impact on the Compang the Company Subsidiaries, taken as a wholdjwele other
comparable companies.

“ Open Source Codeshall mean software licensed or distributed uraléree/Open Source License, software
which qualifies as public domain software, or Shhte Freeware. “ Shareable Freewaiecopyrighted computer
software which is made available to the generalipddr use free of charge in binary code form.re&Open Source
Software Licensé includes software licensed or distributed undécanse that, as a condition of use, modificabon
distribution of the software: (i) requires that Bsoftware or other software distributed with omixned with the
software be disclosed or distributed in source dod®, licensed for the




purpose of making derivative works, or redistriligsat no charge, or (ii) otherwise imposes a htioh, restriction, or
condition on the right of the Company or the Suiasids to use, modify, or distribute all or parteoProprietary Produ
or to enforce an Intellectual Property right of empany or Subsidiaries. Without limiting the fgoeng, Open Sourc
Code includes, but is not limited to, software ctu is licensed under any license that confoorthe Open Software
Initiative definition of open source software ifegdt as of the date of this Agreement, and anyimessof the GNU
General Public License, GNU Lesser General Pubtierise, Mozilla License, Common Public License, &
License, BSD License, Artistic License, or Sun Camity Source License.

“ Qut-of-the-Money Option” shall mean a Company Option having a per shagecese price equal to or greater
than the Per Share Consideration.

“ Per Share Consideratidrshall mean with respect to a share of Company i@domStock, the quotient
obtained by dividinda) the Total Equity Consideration by (b) the Fiblyuted Common Share Number.

“ Permits” shall mean all permits, approvals, concessiorentg, franchises, licenses, identification numbers
and other authorizations and approvals of or by@oayernmental Authority.

“ Potential 280G Benefits shall mean any potential payments or benefits wiialy be made or provided to ¢
person who, with respect to the Company, is a ‘tditiied individual” (as such term is defined incBen 280G of the
Code) in connection with the transactions conteteglay this Agreement which could constitute a goaiute
payment” (as defined in Section 280G(b)(2) of tluel€).

“ Proprietary Product means any service or product sold, offered fée,satherwise distributed, or used to
provide a service, including all computer prograaissoftware implementation of algorithms, modats
methodologies (whether in source code, object codeher form), databases, compilations, descrgtiflow-charts
and other work product to design, plan, organizeaevelop any of the foregoing, screens, userfaites, report
formats, firmware, development tools, templatespuse buttons and icons, and all documentationudich user
manuals and other training documentation, reladexhy of the foregoing.

“ Representativesshall mean, with respect to any Person, its retbpedirectors, officers, employees, agents,
advisors, affiliates and representatives (inclugdattprneys, accountants, consultants, bankersientcial advisors).

“ Securities Act’ shall mean the Securities Act of 1933, as amended the rules and regulations promulgated
thereunder, or any successor statute, rules ofatagyus thereto.

“ Series A Preferred Stockshall mean the Series A Convertible Preferred Stoakvalue $0.0001 per share
the Company.

“ Series B Preferred Sto¢kshall mean the Series B Convertible Preferred Stoakvalue $0.0001 per share
the Company.
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“ Series C Preferred Sto¢kshall mean the Series C Convertible Preferred Stymkvalue $0.0001 per share
the Company.

“ Subsidiary” of any Person shall mean any corporation, pastmpr limited liability company or other
organization, whether incorporated or unincorparaté which (a) such Person or any subsidiary chd@erson is a
general partner, manager or managing member, @) Barson or any one or more of its subsidiariesuch Person
and one or more of its subsidiaries, owns a mgjofithe outstanding equity or voting securitiesnerests which hay
by their terms ordinary voting power to elect a onigy of the board of directors or others perforggimilar functions
of such corporation or other organization or (@sRerson directly or indirectly, controls.

“Tax” or “ Taxes” shall mean (a) any and all federal, state, lacal foreign taxes, assessments and other
governmental charges, duties, impositions, leiestoms, tariffs, fees and Liabilities of the sansimilar nature,
including taxes based upon or measured by grosgtecincome, profits, gain, sales, use and odtupaand value
added, ad valorem, transfer, franchise, withholdpayroll, recapture, employment, alternative munim estimated,
stamp, excise and property taxes as well as pubposts, fees and social security charges (inciutealth,
unemployment, workers’ compensation and pensiamamse), together with all interest, penalties additions
imposed with respect to such amounts or such sttgpenalties, or additions, (b) any Liability famy amounts of the
type described in clauses (a), (c) and (d) hereafpyedecessor entity, (c) any Liability for theeyment of any amounts
of the type described in clauses (a), (b) or (de¢bikas a result of being a member of an affiliateshsolidated,
combined or unitary group for any period (includaryy arrangement for group or consortium Tax reregimilar
arrangement) and (d) any Liability for the paymeinany amounts of the type described in clausegigapr (c) hereof
as a result of any express or implied obligatiomtemnify any other Person or as a result of diligation under any
agreement or arrangement to make any payment daty reference to the Tax Liability of a thirdrpy.

“ Tax Authority ” shall mean the IRS and any other domestic ondgor&overnmental Authority responsible for
the administration of any Taxes.

“ Tax Law” shall mean any Legal Requirement (whether doro@stforeign) relating to Taxes.

“ Tax Return” shall mean any return, report or statement fdedequired to be filed with respect to any Tax
(including any elections, declarations, schedutesttachments thereto, and any amendment or suppleimereof)
including any information return, estimate, claion fefund, amended return or declaration of esthdiax, and
including, where permitted or required, affiliatedmbined, consolidated or unitary returns for grgup of entities thi
includes the Company or any Company Subsidiary.

“ Total Equity Consideratiofi shall mean an amount equal to (a) the sum @&Xj260,000,000 plu@i) the
aggregate exercise price of all Vested Options (@ii$0% of the aggregate exercise price of alMdsted Optionplus
(iv) the Estimated Company Cash Amount

11




minus(b) the sum of (i) the amount of the Estimated @jgaim Control Payments pl$) the amount of Estimated
Company Transaction Expenses iy the amount of Estimated Company Debt.

“ Treasury Regulationsshall mean the regulations promulgated undeCbée.

“ Unvested Optiori shall mean that portion of an In-the-Money Opttbat is not a Vested Option as of
immediately prior to the Effective Time.

“ Vested Optior’ shall mean that portion of an In-the-Money Opttbat is exercisable to acquire vested shares
of the Company Common Stock as of immediately godhe Effective Time (but after giving effectaay acceleratic
of vesting of such Company Options in connectiothwhe transactions contemplated by this Agreerasméquired by
the existing terms of such Company Option as ofitite hereof).

1.2 Additional Definitions The capitalized terms listed in the Index of Defl Terms shall have the
meanings ascribed thereto on the respective pddbis dgreement set forth opposite each of thatahped terms
listed therein.

1.3 _InterpretationFor purposes of this Agreement, the followingesubf interpretation apply:

(@) Descriptive HeadingsThe headings of the sections and paragraphssofAgreement have
been inserted for convenience of reference onlyshiadl not be deemed to be part of this Agreement.

(b) Calculation of Time PeriodExcept as otherwise provided herein, when caiaigdhe
period of time before which, within which or follang which any act is to be done or step taken @nisto this
Agreement, the date that is the reference datalgulkating such period is excluded. If the last daguch period is not
a Business Day, the period in question ends onélkesucceeding Business Day.

(c) Currency. Any reference in this Agreement to $ means UdBark.

(d) Section and Similar Referencegnless the context otherwise requires, all refegs in thi
Agreement to any “Annex,” “Section,” “Schedule” ‘@xhibit” are to the corresponding Annex, Secti®ehedule or
Exhibit of this Agreement.

(e) Mutual Drafting. The parties hereto have participated jointlyhi@ hegotiation and drafting
of this Agreement and have been represented biydhi legal counsel in connection with the traneest
contemplated by this Agreement, with the opporjutotseek advice as to their legal rights from scminsel. In the
event any ambiguity or question of intent or intetption arises, this Agreement is to be constageintly drafted by
the parties hereto and no presumption or burdgmauff is to arise favoring or disfavoring any pdstyvirtue of the
authorship of any provision of this Agreement oregson of the extent to which any such provissamgonsistent wit
any prior draft hereof.
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() Counterparts This Agreement may be executed in two or morentayparts and by the
different parties hereto on separate counterpaatsh of which when so executed and delivered beadin original, but
all of which together shall constitute one andgame instrument.

(g) Facsimile. The exchange of signature pages to this Agree(irenbunterparts or
otherwise) by facsimile transmission or other etaat transmission shall be sufficient to bind gaeties to the terms
and conditions of this Agreement.

(h) Use of'Including’ . Unless the context otherwise requires, the wtirddude”, “includes’,
and “including”, are deemed to be followed by “wath limitation” whether or not they are followed bych words or
words of similar impart.

(i) Use of*“made available. To the extent this Agreement refers to informatio documents
to be made available (or delivered or provided?&oent or Merger Sub, the Company shall be deemkdve satisfied
such obligation if the Company or any Represergativthe Company has made such information or deotiavailabl
on its due diligence electronic datasite at leastty-four (24) hours prior to the execution ostiNgreement (or
delivered or provided such information or documeatiParent or Merger Sub or any RepresentativacérR.

SECTION 2

THE MERGER

2.1 The MergerAt the Effective Time, and subject to and upom tbrms and conditions of this
Agreement and the applicable provisions of the DE@erger Sub shall be merged with and into the Camgpthe
separate corporate existence of Merger Sub shedkec@and the Company shall continue as the sugvoonporation of
the Merger. The Company as the surviving corponaditber the Merger is hereinafter sometimes refetoeas the “
Surviving Corporation”

2.2 Closing The closing of the Merger (the “ Closifigshall take place at 9:00 a.m., Pacific Time, as
soon as reasonably practicable (and in no eveasttlaan three (3) Business Days) after the satisfaor, to the extent
permitted, waiver of each of the conditions setitfan SECTION 8, SECTION 9 and SECTION 10 hereahéo than c
onditions that by their nature are to be satiséie@losing, but subject to the satisfaction or waef those conditions at
such time) or at such other date, time and pla¢beaparties shall otherwise agree; providadwever, that
notwithstanding the foregoing or anything to thatcary set forth herein, in no event will the Chggioccur (and Parent
will not be required to consummate the Merger) myiany period commencing on the date that is ByeBlsiness
Days prior to the last day of any fiscal quartePafent and ending on the last day of such fiseaitgr (a “ Finance
Blackout Period), and in the event that the Closing would occurinly a Finance Blackout Period but for this proyis
then (subject to the satisfaction or waiver of eafcthe conditions set forth in SECTION 8, SECTIONNd SECTION
10 hereof (other than conditions that by their rafre to be satisfied at Closing, but subjechéosatisfaction or
waiver of those conditions
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at such time)) the Closing will occur on the fiBaisiness Day immediately following the applicabiedhce Blackout
Period. The date upon which the Closing occursfesrred to herein as the “ Closing Datd he Closing will take plac
at the offices of Skadden, Arps, Slate, Meagherfdach LLP, One Beacon Street, Boston, Massachu@2it88.

2.3 _Effective Time In connection with the Closing, the parties shalise the Merger to be
consummated by filing a duly executed certificdtenerger with the Secretary of State of the Stateedaware, as
contemplated by the DGCL, and in the form attadie@to as Exhibit Bthe “ Certificate of Merget) and make all
other filings or recordings required by the DGClLconnection with the Merger. The Merger shall beea@fiective
upon the filing of the Certificate of Merger withet Secretary of State of the State of Delawaré sueh later time as
agreed by the parties hereto and specified in gréfiCate of Merger (the time at which the Mergpecomes effective
herein referred to as the “ Effective Tif)e

2.4 _Effect of the MergerAt the Effective Time, the effect of the Mergéial be as provided in this
Agreement, the Certificate of Merger and the apyblie provisions of the DGCL, including Section 289he DGCL.
Without limiting the generality of the foregoingi@subject thereto, at the Effective Time all theeds, property, right
privileges, powers and franchises, and all andyewtrer interest of the Company and Merger Sul sieat in the
Surviving Corporation, and all debts, Liabilitiesdaduties of the Company and Merger Sub shall bedta debts,
Liabilities, obligations and duties of the Survigi€orporation.

2.5 Certificate of Incorporation; Bylaws; Corpte Records

(@) Certificate of IncorporationAt the Effective Time, the Charter shall be anmeshend
restated in its entirety to be identical to thetifieate of Incorporation of Merger Sub, as in etfenmediately prior to
the Effective Time, until thereafter amended inaedance with the DGCL and as provided in such Geate of
Incorporation, except that the name of the Surgv@orporation as stated in such Certificate of tpocation shall be
“Nicira, Inc.”

(b)  Bylaws. At the Effective Time, the Bylaws of the Compamall be amended and restated
in their entirety to be identical to the Bylawshérger Sub, as in effect immediately prior to tH&egive Time, until
thereafter amended in accordance with the DGCLsact Bylaws, except that the name of the Survi@ogporation
on the face of such Bylaws shall be “Nicira, Inc.”

14




2.6 Directors and Officers of the Surviving oration and Company Subsidiaries

(@) Surviving CorporationThe directors of Merger Sub immediately priothe Effective
Time shall be the initial directors of the Survigi@orporation, each to hold office in accordancthe Certificate of
Incorporation and Bylaws of the Surviving Corpooatiand the officers of Merger Sub immediately ptethe
Effective Time shall be the initial officers of tisairviving Corporation, in each case until thegpective successors «
duly elected or appointed and qualified, or thamier death, resignation or removal.

(b) Company Subsidiariedhe Company and the Company Subsidiaries shadldach actio
as may be necessary to appoint new directors aofficers of the Company’s Subsidiaries as of tffedive Time as
designated by Parent prior to Closing.

2.7 _Appointment of Stockholder Representathgreements Binding on Company Securityholders
Each (a) Indemnifying Holder shall be deemed tcehiaevocably (i) constituted and appointed, effecas of the
Effective Time, Shareholder Representative Senlit€3, a Colorado limited liability company, solely its capacity a
the representative of the Indemnifying Holdersgrefd to herein, together with his, her or its péad successors, the
“ Stockholder RepresentatiV as his, her or its true and lawful agent, praxyl attorney-in-fact, with the authority to
execute and deliver this Agreement and the Escrgredment as the Stockholder Representative andiseel or an'
of the powers, authority and discretion conferradhe Stockholder Representative under this Agreefrecluding,
SECTION 15 and SECTION 17) or the Escrow Agreemamd, (ii) irrevocably agreed to, and be bound by @mply
with, all of the obligations of the Indemnifying Kiers set forth herein (including, SECTION 15 aieCI1ON 17) anc
in the Escrow Agreement. The Stockholder Reprefigatagrees to act as, and to undertake the damiés
responsibilities of, such agen t and attorney-ut-f&his power of attorney is coupled with an iestrand is irrevocable
and shall survive the dissolution, death or incapax each of the Indemnifying Holders, subjectite following
sentence. Such agency may be changed by the InfyamyriHolders upon the written approval of the reklof a
majority in interest of the undistributed portiasfsthe Escrow Amount from time to time; providekowever, that the
Stockholder Representative may not be removed sihl@slers of a majority in interest of the undiatted portions of
the Escrow Amount agree in writing to such remaral to the identity of the substituted agent.

SECTION 3

EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE CO NSTITUENT CORPORATIONS;
EXCHANGE OF CERTIFICATES; COMPANY STOCK OPTIONS

3.1 _Effect on Capital StockAt the Effective Time, by virtue of the Mergerdawithout any action on
the part of Parent, Merger Sub, the Company orGmypany Securityholder:

(@) Capital Stock of Merger Sulieach share of common stock of Merger Sub issndd a
outstanding immediately prior to the Effective Tistell be converted into and become, and shalesemt, one validly
issued, fully paid and nonassessable share of
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common stock, par value $0.01 per share, of thei8ag Corporation and shall constitute the onlystanding share «
capital stock of the Surviving Corporation. Frondafter the Effective Time, all certificates regetng the common
stock of Merger Sub shall be deemed for all purpdseepresent the number of shares of common stioitie
Surviving Corporation into which they were convdrie accordance with immediately preceding sentence

(b)  Conversion of Securities

() Except as otherwise provided herein an d ini&e8.1(c)each share of Company
Common Stock issued and outstanding immediatety poithe Effective Time shall be converted inte tight
to receive the Per Share Consideration payableetbalder thereof, without interest, upon the sudez of the
certificate representing such share in accordaritetiae terms hereof and in the manner providedihgless
the applicable portion of the Escrow Amount (asfggh in the Securityholder Schedule).

(i) From and after the Effective Time, eachlssbare of Company Common Stock
converted pursuant to Section 3.1(b¥@gall no longer be outstanding and shall be autoaigt cancelled and
shall cease to exist, and each holder of a ceatdievhich immediately prior to the Effective Timepresented
any such shares of Company Common Stock shall ¢tedse/e any rights with respect thereto, exceptitght
to receive the Per Share Consideration to be patdnsideration therefor upon surrender of suctificates in
accordance wi th Section 3.Without intere st, or, if such share of Compamyrnhon Stock is a Dissenting
Share, the right, if any, to receive payment asrd@hed in accordance with the applicable provisiohthe
DGCL or, if applicable, Section 2115 of the Calif@a Corporations Code.

(c) Cancellation Each share of Company Stock owned by the Comaangeasury stock
immediately prior to the Effective Time shall, bytue of the Merger and without any action on tlaet pf the holder
thereof, cease to exist and be canceled withoutanyersion thereof, and no payment or distributibany
consideration shall be made with respect thereto.

3.2 Dissenting Holders

(@) Notwithstanding anything in this Agreementhe tontrary, any shares of Company Stock
issued and outstanding immediately prior to theé&iffe Time eligible under the DGCL to exerciseraggal or
dissenters’ rights and held by a holder who hasated in favor of the Agreement and the Mergecansented thereto
in writing and who has exercised and perfectedaipgl or dissenters’ rights for such shares in @zrtce with
Section 262 of the DGCL or, if Section 2115 of @aifornia Corporations Code applies to the Comp&hapter 13 ¢
the California Corporations Code, and has not &ffely withdrawn or lost such appraisal or dissesitaghts
(collectively, the “ Dissenting Shar&sshall not be converted into or represent thatrig receive the consideration for
Company Stock set forth in Section 3.1(b)@nd the holder or holders of such shares shahhb#ded only to such
rights as may be granted to such holder or holdeBgction 262 of the DGCL or, if applicable, Creapt3 of the
California Corporations Code.
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(b)  Notwithstanding the provisions of Section 8)2(if any holder of Dissenting Shares shall
effectively withdraw or lose (through failure torfext or otherwise) such holder’s appraisal andefigers’ rights under
Section 262 of the DGCL or, if applicable, Chag8rof the California Corporations Code, then, atheflater of the
Effective Time and the occurrence of such everth $wlder’s shares shall automatically be convertxand
represent only the right to receive, upon surrendéne certificate representing such shares iom@eance with Section
3.5, the consideration for such shares set forth oti@e 3.1(b)(i), without interest, less the applicable portiornhef
Escrow Amount with respect to such shares (asstt in the Securityholder Schedule).

(c) The Company shall (i) comply with the requirenseof Section 262 of the DGCL and, if
applicable, Chapter 13 of the California Corponagi€€ode, (ii) give Parent prompt notice of any teritdemand
received by the Company pursuant to Section 26B8eoDGCL or, if applicable, Chapter 13 of the Galifia
Corporations Code, and of withdrawals of such detsaand provide copies of any documents or instnisngerved
pursuant to the DGCL or, if applicable, the CaliiarCorporations Code and received by the Compady(ia) give
Parent the opportunity to participate in all negimdins and proceedings with respect to any sucltadds Prior to the
Effective Time, the Company shall not make any paynor settlement offer with respect to any suanaled unless
Parent shall have consented in writing to such matrar settlement offer.

(d) Any amount paid by Parent, the Company or thwi8ng Corporation to any Person with
respect to Dissenting Shares in excess of the antioatwould otherwise be payable pursuant t oi@e&.1(b)(i)for
each such D issenting Share (such amount, unléssrdeed in a final, non-appealable judgment obart; being
subject to the written approval of the Stockhol@epresentative, which approval shall not be unrressly withheld,
conditioned or delayed), and all interest, costpeases and fees incurred by the Company, Paréné Gurviving
Corporation in connection with the exercise ofriglhts under Section 262 of the DGCL and, if apgitie, Chapter 13
of the California Corporations Code, shall cong#ittbamages” for purposes of this Agreement, anmeitaor the
Surviving Corporation, as the case may be, shahowt limiting any other rights, be entitled talemnification for
such Damages as set forth in SECTION 15 hereof.

3.3 Company Options and Restricted Stock

(@) Vested OptionsPrior to the Effective Time, the Company shdtktall necessary and
appropriate action so that each Vested Option ,shathediately following the Effective Time, be tamated and
converted into the right to receive, subject totdrens and conditions of this Agreement, a cashuaitnequal to the
product of (A) the number of shares of Company Cami@tock subject to such Vested Option and (Betteess of
the Per Share Consideration over the exercise pecshare of Company Common Stock subject to Sesled Optiot
(the * Vested Option Paymeftwhich amount shall be subject to applicablewathholding. The parties hereto
acknowledge and agree that any payment in canoellaf the Vested Options is for the benefit ofdPdr To the extent
that any payment in cancellation of the Vested @iis paid on, or allocable to, the Closing Dateh payment shall
be treated by the parties hereto for United Stagsral income tax purposes, and any similar prowsunder
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state, local or foreign Legal Requirements, as wow at the beginning of the day following the €ilay Date in
accordance with the "next day rule" of Treasury lR&ions Section 1.1502-76(b)(1)(ii)(B).

(b)  Unvested Option Conversion

() Each Unvested Option outstanding immediatelyrgo the Effective Time will be
assumed by Parent at the Effective Time and subetitwith an option to acquire, on the same tenmals a
conditions as were applicable under such Unvesm@as granted or issued by the Company (except a
provided below), the number of shares of Class m@on Stock of Parent (* Parent Common St§ckoundec
down to the nearest whole share, determined byiphuitg the number of shares of Company CommoniStoc
subject to the Unvested Option immediately priothte Effective Time by a fraction rounded to fidg @decimal
places (the “ Option Exchange Rat)pthe numerator of which shall equal the Per $l@onsideration and the
denominator of which shall be the average of thsinh prices of Parent Common Stock on the New stdck
Exchange as reported on www.marketwatch.com fotehd10) trading days ending on (and inclusivetiod)
trading day that is two (2) full trading days prtor(and not inclusive of) the Closing Date (thedrent Stock
Price”), at an exercise price per share of Parent Com&took equal to the per share exercise price for th
shares of Company Common Stock otherwise purchagaibsuant to such Unvested Option divided by the
Option Exchange Ratio, rounded up to the nearestendent.

(i) Inthe case of any Unvested Option that isndéel to qualify as an incentive stock
option under Section 422 of the Code, as a comditdhe substitution by Parent of such Unvestetio@pthe
holder shall be required to, prior to the Effectiiene, enter into an agreement in a form acceptabiarent (a
“ Assumed Option Agreemefi providing that such Unvested Option will no l@rge an incentive stock
option after the Effective Time and providing, tirathe case of any Unvested Option that includdtsiterms
an early exercise feature, the Assumed Option Ageex will provide that the holder waives the eakercise
provision of such Unvested Option.

(i)  Parent shall take all actions reasonably nacgss appropriate to have available
for issuance or transfer a sufficient number ofeba@af Parent Common Stock for delivery upon tXer@se of
the Unvested Options substituted with options tcpase Parent Common Stock pursuant to Sectioh)8)3(
(following the vesting of such converted Unvestqati@hs in accordance with their terms). Parent gallse the
number of shares of Parent Common Stock necesséuifitl Parent’s obligations under this Sectior3®)(iii)
to b e registered on a registration statement amF8, to the extent such form is available, for sauccessor
form) with the Securities and Exchange Commissto@lasing.

(c) Section 409A Parent shall effectuate such assumption andisutirst in a manner
consistent with the requirements of Section 42¢thefCode, as applicable, and Section 409A of th#eCo
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(d)  Other Options Prior to the Effective Time, the Company shatktall necessary and
appropriate action so that each Out-of-the-Monefiddshall, at the Effective Time, be terminatedhout
consideration and shall be of no further force effielct.

(e) Required Notices and Consenkrior to the Effective Time, the Company will ¢al
action necessary or appropriate to effect thertreat of Company Options provided for under t histda 3.3under
the Com pany Option Plans, all Contracts govertiegerms of all Company Options and under anyrgita or
arrangement to which the Company is a party or bigckvthe Company may be bound, including giving esguired
notice and obtaining any required consent contetegldnereby. The Company shall, at the requesadrR, send to
any holders of Company Options notices drafted dmgt with respect to the treatment of such instnisiunder this
Agreement. The Company will not send any noticemp holders of Company Options or solicit any @mts or other
approvals from the holders of any Company Optiariess and until Parent has reviewed all noticesraladed
documentation (including any email messages anflgattons) to be sent to such holders.

(H  Prior to the Effective Time, the Company shake all necessary and appropriate actions st
that each compensatory grant of shares of Companyn@on Stock that is, immediately prior to the Efifex Time,
outstanding and subject to forfeiture conditionsepurchase restrictions (including such awardsltiag from the earl
exercise of a Company Option, each, a * CompanyriRes] Stock Award) shall, immediately prior to the Effective
Time, be forfeited to the Company in exchange forsdricted stock grant (a “ Parent Restricted IStoward”) of a
number of shares of Parent Common Stock (roundeah do the nearest whole share) with a fair markdte
(measured based on the Parent Stock Price) egtred froduct of (1) the Per Share Consideration(a8nhthe number
of shares of Company Common Stock subject to thragamy Restricted Stock Award, which Parent Resili@&tock
Award shall vest in accordance with the terms antttions of the Company Restricted Stock Awardvkach it relate
pertaining to lapse of forfeiture conditions orueghase rights. Parent shall issue the Parenti&estiStock Awards
required by this Section 3.3(yomptly following the Effective Time.

() From and after the date hereof, the Companly sbamake additional grants of Company
Options or any other equity or equity-based awasgsept as contemplated by this Section 3.3Td)e Company shall
be permitted to grant restricted stock units wispect to Company Common Stock (* Company RestriSteck Units
") to those individuals to whom the Company anttgad making grants of Company Options but to whamg@any
Options have not been granted as of the date hasesdét forth on Section 3.3(@f)the Disclosure Schedule. Each such
grant of Company Restricted Stock Units shall hedaoned on an acknowledgment by the recipient titva grant is i
full satisfaction of any obligation the Company nteywe had to make grants of or with respect to Gopgcommon
Stock and shall provide for time-based vesting weispect to 25% of the total number of shares stibjethe award on
the first day of the first calendar month coincitdesth or next following the first anniversary dfe date of employme
and 12.5% of the total number of shares subjetttdé@ward on the first day of the first calendanthacoincident with
or next following each subsequent six month ansasr of the first anniversary of the date of empient, provided
that the individual has continued his or her emplegt with the Company or an Affiliate.
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Section 3.3(gpf the Disclosure Schedule sets forth each indalifior whom a grant of Company Options was
anticipated and the number of Company Options ptsly anticipated to be granted to such individdathe Effective
Time, each grant of Company Restricted Stock Uhasis outstanding immediately prior to the EffeetTime shall b
converted into a restricted stock unit grant (afddt Restricted Stock Unit Awatfiwith respect to a number of shares
of Parent Common Stock (rounded down to the neareste share) with a fair market value (measuresttiaon the
Parent Stock Price) equal to the product of (1)ReeShare Consideration and (2) the number oeslharCompany
Common Stock subject to the Company RestrictedkStoat award, which Parent Restricted Stock Unitakd/shall
vest in accordance with the terms and conditiorth®@Company Restricted Stock Unit award to whicklates. Parent
shall issue the Parent Restricted Stock Unit Awaedsiired by this Section 3.3(gjomptly following the Effective
Time.

3.4 _Escrow Immediately following the Effective Time, Pareat) behalf of the Indemnifying Holde
shall deliver or cause to be delivered cash inmaumt equal to the Escrow Amount to Wells FargokB&ational
Association, as escrow agent (the “ Escrow Adgeptrsuant to the provisions of the escrow agregnrethe form
attached as Exhibit Pereto, subject to any amendments to such formestgd by the Escrow Agent and mutually
agreed to by Parent and the Stockholder Represen(tdie “ Escrow Agreemefi}. The Escrow Agreement shall be
entered into at the Effective Time, by and amongRtiathe Stockholder Representative, on behalieindemnifying
Holders and the Escrow Agent, and shall provide®arith recourse against amounts held in escroth®yEscrow
Agent with respect to the Indemnifying Holders’ @manification obligations under SECTION 15, subgecthe terms
and conditions set forth in the Escrow Agreementiarsuch SECTION 15 of this Agreement (the * Escieund”).
The Escrow Amount (or any portion thereof) shaldisributed to the Indemnifying Holders, and Padrthe times,
and upon the terms and conditions, set forth irBBb@ow Agreement. The terms and provisions oBbe&ow
Agreement and the transactions contemplated thexebgpecific terms of the Merger, and the appramd| adoption ¢
this Agreement and approval of the Merger by tlteimnifying Holders pursuant to the Stockholder ¥WnitConsent
shall constitute approval by such Indemnifying Hwk] as specific terms of the Merger, and the acable agreement
of such Indemnifying Holders to be bound by and plymwvith, the Escrow Agreement and all of the agements and
provisions of this Agreement relating thereto, inthg, the deposit of the Escrow Amount into escrihe
indemnification obligations set forth in SECTION téreof and the appoint ment and sole authorigcton behalf of
the Indemnifying Holders of the Stockholder Repnéaive, as provided for herein and in the Escrayve®ment. For
Tax purposes, the Escrow Amount shall be treatdzbmg owned by Parent and Parent will comply aithreporting
requirements associated therewith.

3.5 Surrender of Certificates

(@) Paying Agent

(i) On or prior to the Effective Time, Parent sla@posit, or cause to be deposited, with
Wells Fargo Bank, National Association (the “ PayAxgent”) for the benefit of the Company Stockholders,
cash in an amount equal to the Total Equity Comattin minus the Escrow Amount minus the aggregate
amount of the Vested
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Option Payment. Such funds shall be invested astéd by Parent pending payment thereof by thenBayi
Agent to the Company Stockholders. Earnings froohsavestments shall be the sole and exclusivegrtp f
Parent or the Surviving Corporation, and no pasguth earnings shall accrue to the benefit of thie@any
Stockholders.

(i)  Prior to the Effective Time and in accordanatthe requirements of the Paying
Agent, the Company shall deliver to the Paying Agerd Parent a schedule in such form as requirgdeby
Paying Agent containing such information as is seagy for the Paying Agent to make the Stock Ctpsin
Payments to the Company Stockholders.

(b)  Surrender Procedureés soon as reasonably practicable after the &fedime, but no
later than two (2) Business Days thereafter, Paleall instruct the Paying Agent to mail to eacimpany Stockholder
as of the Effective Time (i) a Company Stockholdetter of Transmittal and (ii) instructions for useeffecting the
surrender of certificate(s) representing all ofshares of Company Stock held by such Company Btdd&r in
exchange for the applicable Stock Closing Paymiére. payment of the Stock Closing Payment with resfgeeach
share of Company Stock underlying each such aeatéiis conditioned upon (A) the execution andveeyi of such
transmittal letter and (B) the delivery of suchtiéeates related thereto. As soon as practicatiér eeceipt by the
Paying Agent of such certificate(s), properly ersgor or otherwise in proper form for transfer anaced#lation, togethe
with such duly completed and validly executed Conyp&tockholder Letter of Transmittal, the PayingeAgshall, in
exchange therefor, pay to such Company StockhtihgeBtock Closing Payment payable in respect oftiaees of
Company Stock formerly represented by the certidis surrendered, but without interest and legsaaplicable
withholding taxes, and the certificate(s) so suierad shall forthwith be canceled. If payment of partion of the
applicable Stock Closing Payment is to be madegerson, firm, entity, partnership, associatiommy business
organization or division thereof (each a " PerSoother than the Person in whose name the surreddeertificate(s)
are registered, it shall be a condition of payntleat the Person requesting such payment (x) sha# paid any transf
and other Taxes required by reason of the paynfahbee amounts to a Person other than the registeslder of the
certificate(s) surrendered, and shall have estadgigo the satisfaction of the Surviving Corponatioat such Tax has
been paid, or (y) shall have established to thefaation of the Surviving Corporation that suchxTanot applicable.
From and after the Effective Time, until surrendieas contemplated by this Section 3.5(bach certificate formerly
representing shares of Company Stock shall be diémepresent for all purposes only the rightetceive the
applicable consideration as provided pursuant ti@e3.1(b)(i)hereof, if any, in respect of such shares of Compan
Stock formerly represented thereby in accordandle the terms hereof and in the manner providedimereDissenting
Shares as provided in Section 3.2

(c) Transfer Books; No Further Ownership Rightthiea Shares At the Effective Time, the
stock transfer books of the Company shall be closied thereafter there shall be no further redistmaf transfers of
the shares of Company Stock on the records of tmp@ny. From and after the Effective Time, the bdbf
certificates formerly evidencing ownership of thees of Company Stock outstanding immediatelyrpadhe
Effective Time

21




shall cease to have any rights with respect to sheahes, except as otherwise provided for hereby @pplicable Legal
Requir ements. After the Effective Time, the Payiigent shall cancel and exchange, as providedisrSECTION 3,
any presented ce rtificate representing shareoofgany Stock outstanding immediately prior to tifiedive Time.

(d) Termination of Fund; No LiabilityAt any time following the first anniversary ofeth
Effective Time, Parent or the Surviving Corporatghrall be entitled to require the Paying Agentebwver to it any
funds (including any earnings received with respleeteto) that had been made available to the Bagent and that
have not been disbursed to Company Stockholdershandafter such Company Stockholders shall béeshto look
only to Parent or the Surviving Corporation (subjecabandoned property, escheat or other simegal
Requirements) and only as general creditors thevébfrespect to the applicable portion of the &tGtosing Paymen
upon due surrender of their certificates formeelgresenting shares of Company Stock, without ai@yast thereon.
Notwithstanding the foregoing, none of Parent,Skeviving Corporation or the Paying Agent shalliable to any
holder of a certificate formerly representing skaseCompany Stock for any amounts delivered talaip official
pursuant to any applicable abandoned property easdr similar Legal Requirement.

(e) Withholding Rights Each of Parent, Merger Sub, the Surviving Corpamsand the
Paying Agent shall be entitled to deduct and wittifismom payment of the Stock Closing Payment or atiner amount
(or any portion thereof) payable pursuant to thige&ment to, or on behalf of, any Company Secuwltgr, and the
Escrow Agent shall be entitled to deduct and witthlimm payment of any amounts (or any portion ¢lo€y otherwise
payable pursuant to the Escrow Agreement to anyg@om Securityholder, such amounts as they may nea$p
believe are required to be deducted and withhelld kespect to the making of such payment undeCtiae or any
other Tax Law. To the extent that amounts are sloh&ld by Parent, Merger Sub, the Surviving Corpona the Payin
Agent or the Escrow Agent, such withheld amoungdl die paid by such withholding party to the releviaxing
authority and shall be treated for all purposethsf Agreement as having been paid to the Compaoyr8yholder to
whom such amounts would otherwise have been paid.

()  Lost, Stolen or Destroyed Certificatda the event any certificate(s) which formerly
represented shares of Company Stock shall havelbsiestolen or destroyed, upon the making annveisi of an
affidavit of that fact by the Company Stockholdegreof in form reasonably satisfactory to PareateRt shall instruct
the Paying Agent to pay such Company Stockholdeagplicable Stock Closing Payment as providedis t
SECTION 3; provided however, that Parent or the Paying Agent may, in its siideretion and as a condition
precedent to issuing such instruction to the Pagigent, require the owner of such lost, stolenestayed certificate
(s) to deliver an agreement of indemnificationamfi reasonably satisfactory to Parent, againsicéaign that may be
made against Parent, the Surviving Corporatiomeitaying Agent with respect to the certificate{ged to have
been lost, stolen or destroyed.

(g) Dissenting SharesThe provisions of thi s Section 3ball also apply to Dissenting Sha
that lose their status as such, except that thgailins of Parent under this Section 8ll commence on the date of
loss of such status and the holder of such
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shares shall be entitled to receive in exchangsuoh shares the applicable amounts provided inTBER 3.

3.6 _Further ActionIf, at any time after the Effective Time, Pardatermines any further action is
necessary or desirable to carry out the purpost#ssoAgreement or to vest the Surviving Corpomatiath full right,
title and possession to all assets, property, sigihtvileges, powers and franchises of the CompendyMerger Sub, the
officers and directors of the Company and Mergdy iBumediately prior to the Effective Time are anitl vemain fully
authorized in the name of the Company and Mergbrdwtherwise to take, and shall take, all su¢loac

SECTION 4
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company represents and warrants to Parent angeMSub that the statements in thi s SECTIONe4rae,
complete and correct as of the date hereof arttedEffective Time (unless the particular statenspetaks expressly as
of another date, in which case it is true, compdeteé correct as of such other date), subject, yncase, to the
exceptions provided in the disclosure schedulelggppy the Company to Parent and Merger Sub, dadeaf the date
hereof (the “ Disclosure Schedtile it being agreed that a disclosed exception in &ajian, subsection or clause of
Disclosure Schedule shall constitute a disclosor@firposes of other sections, subsections or etanisthe Disclosure
Schedule notwithstanding the lack of specific cnegsrence thereto, but only to the extent thatréhevance of such
disclosure to such other section, subsection aisel@s reasonably apparent from the actual tettteoflisclosed
exception:

4.1 Organization and Good Standing of the Cammp@&ompany Organizational Documents; Company
Directors and Officers

(@) The Company is a corporation duly organizetidiygexisting and in good standing under
the laws of its jurisdiction of incorporation andshall requisite corporate power and authoritywo,dease and operate
its properties, as applicable, and conduct itsrass as currently conducted. The Company is dudlifead or
authorized to do business as a foreign corporatmmhis in good standing under the laws of eackdictiion in which it
owns or leases real property and each other jatiediin which the conduct of business or the owhgr of its
properties requires such qualification or authdrirg except where any failure to be so qualifizaethorized or in good
standing, individually or in the aggregate, hashat and would not have a Material Adverse Effettion 4.1(apf th
e Disclosure Schedule sets forth a list of allgdigtions in which the Company is duly qualifiedamthorized to do
business as a foreign corporation. The Companyrirgtional Documents are in full force and effead he Compan
is not in violation of any provision of the Compafyganizational Documents or any other organization governing
documents applicable to it.

(b) Prior to the date of this Agreement, the Conygdaas furnished to Parent true, complete
correct copies of the Company Organizational Doaumesection 4.1
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(b) of the Disclosure Schedule lists the directors @ffiders of the Company as of the date hereof.

4.2 Capitalization

(@) The authorized capital stock of the Compamysists of (i) 61,000,000 shares of Company
Common Stock, of which on the date hereof 19,142d)ares are issued and outstanding and (ii) 3B84khares of
Company Preferred Stock, of which on the date HéPAgo7,095,901 shares have been designated Seiirrsferred
Stock, of which on the date hereof 7,095,901 sharesssued and outstanding, (B) 11,275,700 shmees been
designated Series B Preferred Stock, of which erdtte hereof 11,275,700 shares are issued artdraditsy and (C)
14,469,923 shares have been designated SeriedeCrédeStock, of which on the date hereof 10,64@ di&ares are
issued and outstanding. As of the date of this &grent, (1) the issued and outstanding shares asS&Preferred
Stock are convertible into 7,095,901 shares of GonggfCommon Stock, (2) the issued and outstandiagestof Series
B Preferred Stock are convertible into 11,275, #ras of Company Common Stock and (3) the issué@datstandin:
shares of Series C Preferred Stock are convertitdel 0,644,130 shares of Company Common Stock.

(b) As of the date of this Agreement, there warstanding Company Options to purchase an
aggregate of 9,288,368 shares of Company Commak &bdwhich Company Options to purchase an aggeegfa
8,968,052 shares of Company Common Stock exerejsabl

(c) All of the issued and outstanding share€aihpany Stock have been, and all of the shares
of Company Stock that may be issued pursuant tadCamgpany Option or upon conversion of any shait@ahpany
Preferred Stock will be, when issued in accordamitie the respective terms thereof, duly authorizedidly issued,
fully paid and nonassessable. Except as set for8edion 3.3(g)and Section 4.2(c)(nf the Disclosure Schedule or
except for Company Options listed on the SecuriggioSchedule, no subscription, warrant, optiomventible securit
or other right (contingent or otherwise) to pur@has acquire any shares of capital stock of the @om is authorized
or outstanding. Except as set forth in Sectionc)(R) of the Disclosure Schedule, no Company Option imay be
entitled to any acceleration as a result of orannection with the consummation of the Merger. Feord after the
Effective Time, no holder of any Company Optionl\weve the right to any consideration with respgbeteto, except
as set forth in this Agreement. The Company doési@ee any obligation to issue any subscriptionyarg, option,
convertible security or other such right or to essu distribute to holders of any shares of itstedptock any evidence
of Indebtedness or assets of the Company. The Qoyrgiees not have any obligation to purchase, redwestherwise
acquire any shares of its capital stock or anyréstetherein or to pay any dividend or make angothstribution in
respect thereof. There are no outstanding or a@gtbstock appreciation, phantom stock, profitipgration or similar
rights with respect to the Company. Other tharstieres of Company Stock outstanding as of theldasof and other
than Company Stock issuable upon the exercise ofgaay Options, there are no other outstanding g&suof the
Company entitled to vote on any matters put tote wb security holders of the Company and no sufsen, warrant,
option, convertible security or other right

24




(contingent or otherwise) to purchase or acquisesarth securities is authorized or outstanding ofthe issued and
outstanding shares of capital stock of the Compeawe been offered, issued and sold by the Compacgmpliance
with all applicable Legal Requirements. All of thetstanding shares of Company Stock are ownedcofdey the
holders and in the respective amounts as are gktdo the Securityholder Schedule.

4.3 Company Subsidiaries

(@) Section 4.3(a)f the Disclo sure Schedule sets forth the naneaoh Subsidiary of the
Company (each a “ Company Subsididrgnd together, the * Company Subsidiarigsand, with respect to each
Company Subsidiary, the jurisdiction in which iinsorporated or organized, the jurisdictions,nyain which it is
gualified to do business or is registered for Tadfeany kind, the number of shares of its authatieapital stock and
the number and class of shares thereof duly issndautstanding. Except for the Company Subsidiatiee Company
does not have any Subsidiaries, and the Comparg/rdzieown or control, directly or indirectly, anguaty or similar
interest in, or any interest convertible into ocleaxngeable or exercisable for any equity or sinmiiarest in, or have
any commitment or obligation to invest in, purchasg securities or obligations of, fund, guaranteatribute or
maintain the capital of or otherwise financiallypport any corporation, partnership, joint ventur@ther business
association or entity. Each former Subsidiary ef @ompany that is no longer in existence has balndissolved in
accordance with its charter documents and the ¢dwfge jurisdiction of its incorporation or orgaation and there are
no outstanding Liabilities, including Taxes, wigtsspect to any such entity.

(b) Each Company Subsidiary is a duly organizedvatidly existing corporation, partnership
or other entity in good standing under the lawthefjurisdiction of its incorporation or organizatiand is duly
qualified or authorized to do business as a foremporation or entity and is in good standing urttle laws of each
jurisdiction in which the conduct of its businesstee ownership of its properties requires sucHification or
authorization, except where any failure to be salifjed, authorized or in good standing, individyair in the
aggregate, has not had and would not have a Mitaheerse Effect. Each Company Subsidiary hasegjursite
corporate or entity power and authority to ownségaand operate its properties, as applicabletaodrry on its
business as currently conducted. All outstandirageshof stock of each Company Subsidiary have dalgrauthorized
and validly issued and are fully paid and non-assge and not subject to preemptive rights crelayestatute, the
charter documents or bylaws of such Company Sudrgidor any agreement to which such Company Sudrsids a
party or by which it is bound, and have been offeresued and sold in compliance with all appliedbdgal
Requirements. All of the outstanding shares oftehptock of each Company Subsidiary are owne@adnd and
beneficially by the Company free and clear of ang all Liens.

(c) There are no subscriptions, options, warramatks, rights (contingent or otherwise),
commitments or agreements of any character, wrdtesral, to which the Company or any Company 3liasy is a
party or by which it is bound obligating a Comp&uybsidiary (or the Company to cause a Company &ialog) to
issue, deliver, sell, repurchase or redeem, oreclube issued, sold, repurchased or redeemedhangs of the
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capital stock of any Company Subsidiary or obliggtany Company Subsidiary to grant, extend, chémgerice of,
otherwise amend or enter into any such subscriptiption, warrant, call right, commitment or agrest There are no
outstanding or authorized stock appreciation, phrargtock, profit participation, or other similagits with respect to
any of the Company Subsidiaries. Neither the Compam any Company Subsidiary has agreed or is atgdjto make
any future investment in or capital contributioratoy Person.

(d) Prior to the date of this Agreement, the Conydaas furnished to Parent true, complete
correct copies of the charter and bylaws or singlganizational documents of each Company Subgidisach such
charter and bylaws or similar organizational docomin full force and effect and no Company Sdlasl is in
violation of any provision of its charter, bylawsaiher organizational or governing documents. iSecet.3(d)of t he
Disclosure Schedule lists the directors and offiadreach Company Subsidiary as of the date hereof.

4.4 Securityholder Schedule and Agreements; gaom Options

(@) As of the Effective Time, the information setth as on the Securityholder Schedule
pursuant to Section 11.1(fihe “ Securityholder Schedulg including the portion of the Total Equity Codsration to
be delivered to each Company Securityholder willrbe, complete and correct as of the Effectived;iand the
calculations performed to compute such informatidhbe, accurate and in accordance with the teofrthis
Agreement, the Company Organizational Documentsadirather agreements and instruments among thep@oynand
the Company Securityholders, and no Company Sgboider shall be entitled to any amounts exceragided on
the Securityholder Schedule. The Securityholdee8ute delivered as of five (5) Business Days pdhe Closing
Date shall set forth (A) the final calculation dglee Effective Time of (1) the Estimated Compamgisaction
Expenses, (2) Estimated Change in Control Paym)tgstimated Company Debt, (4) the Estimated GomiCash
Amount, (5) the Total Equity Consideration, (6) lFiiluted Common Number and (7) the Per Share @enation
after giving effect to the conversion of all Compdreferred Stock into Company Common Stock, andh{@ final
calculation as of the Effective Time, of the inf@tion with respect to each Company Securityholdézd below in
Subsections (A) through (F),

(A) the name and mailing address of each CompaniyriBdholder as reflected
on the stock transfer or other corporate recordeefCompany;

(B) with respect to each Company Stock certifitetiel by such Company
Securityholder (1) the number and class or seffishares of Company Stock represented by sucHicatd,
including the number of shares of Company CommaoulSinto which any shares of Preferred Stock are
convertible, (2) the consideration specified int®er3.1, (3) the applicable p ortion of such consideratmbe
deposited with the Escrow Agent, and (4) the amdeit¢rmined by subtracting the amounts specified in
subclause (3) from the amount specified in subeld@¥ (with respect to each share of Company Stbek;
Stock Closing Paymeri);
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(C) with respect to each Vested Option held by stampany Securityholder
(1) the number of shares of Company Common Stojesuto such Vested Option, (2) the Per Share
Consideration, (3) the per share exercise pricoh Vested Option, (4) the Vested Option Paymeadt(8)
whether such Vested Option qualifies as an incergteck option;

(D) with respect to each Unvested Option held lmhsCiompany Securityholder
(1) the number of shares of Company Common Stobjesuto such Unvested Option, (2) the per shaeeatse
price of such Unvested Option, (3) the vesting daleefor each Unvested Option, including any acesien
provision and (4) whether such Unvested Optionifiealas an incentive stock option;

(E) with respect to each Out-of-the-Money Optiotdh®y such Company
Securityholder, (1) the number of shares of Compgaoymon Stock subject to such Out-of-the-Money @pti
(2) the per share exercise price of such Out-oMlobaey Option and (3) whether such Out-of-tleney Optior
qualifies as an incentive stock option; and

(F) the total gross payment to each Company Sgbotder.

(b) Except as provided in this Agreement or asasét in Section 4.4(bdf the Disclosure
Schedule, there are no agreements, written orlmealyeen the Company and any holder of its seeardr others, or
among any holders of its securities, relating ®odhquisition (including, rights of first refusahti-dilution or pre-
emptive rights), disposition, registration undex 8ecurities Act, or voting of the capital stocklud Company.

(c) Each of the currently outstanding Company Otivas granted under the Company Oy
Plans. All Company Options have been granted aeidsvith an exercise price at least equal to tlmarfarket value of
the underlying Company Common Stock at the datgarit or issuance, as determined in accordance with
Section 409A of the Code and the regulations anidepromulgated thereunder, and none of the Coyn@gtions or
any other Company Stock, Company Plan or Employgedments provide for “deferred compensation” wmitihie
meaning of Section 409A of the Code. True, comeie correct copies of the Company Option Plansadind
agreements and instruments relating to all outstgndompany Options issued under each such Compatign Plan
(including executed copies of all Contracts refgtio each Company Option and the shares of Com@anymon Stoc
purchased under such Company Option Plan) haverhade available or provided to Parent, and suais@ad
Contracts have not been amended, modified or soqguited since being made available or provided terRaand thel
are no Contracts or understandings to amend, modiypplement such plans or Contracts in any ftasethose
made available or provided to Parent. No Consenhgfholder of any Company Option that is an OuthefMoney
Option is required to effect the treatment of sGadmpany Option under Section 3.3(c)
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45 Authority; No Conflict

(@) The Company has all necessary corporate powkaathority to execute and deliver this
Agreement and each instrument required hereby exbeuted and delivered by the Company at the @jcsnd to
perform its obligations hereunder and thereunddrtartonsummate the transactions contemplated yharabthereby.
The execution, delivery and performance by the Comgf this Agreement and each instrument requierdby to be
executed and delivered by the Company at the Gjamial the consummation by the Company of the triose
contemplated hereby and thereby have been dulyalidly authorized by all necessary corporate atand, other
than the receipt of the Requisite Stockholder Apalono other corporate proceedings on the pati@fCompany are
necessary to authorize this Agreement or any imsgni required hereby to be executed and deliveyedeoCompany
at the Closing or to consummate the transactionteawplated hereby. The Company Board has unanim@sl
determined that this Agreement is advisable, étedmined that this Agreement and the transactiongemplated
hereby, including the Merger, are fair to and ia biest interests of the Company and the Comparckisatders, (iii)
approved and adopted this Agreement and the traosacontemplated by this Agreement, includinghexger, and
(iv) determined to recommend that the Company Stolclers approve and adopt this Agreement and appragh of
the transactions contemplated by this Agreemeadliiding the Merger. None of such actions by the gany Board
has been amended, rescinded or modified.

(b) This Agreement has been, and each instrumguoiresl hereby to be executed and deliv
by the Company at the Closing will be, duly anddiglexecuted and delivered by the Company andjrasg) the due
authorization, execution and delivery by Parentydée Sub and the Stockholder Representative, ¢otestia legal,
valid and binding obligation of the Company, enéable against the Company in accordance withritsstesubject to
bankruptcy, insolvency, reorganization or simikws of general application affecting the rights esrdedies of
creditors, and to general equity principles. Eaom@any Stockholder shall be entitled to receivecthesideration as
set forth in this Agreement and, subject to thevigions of SECTION 3, n o Company Stockholder shalkentitled to
receive any different or additional amount in therlyer with respect to shares of Company Stock meklich
Company Stockholder.

(c) The execution and delivery of this Agreementh®y Company and each instrument reqt
hereby to be executed and delivered by the Comatthe Closing, the compliance by the Company Wighprovision
of this Agreement and each instrument requiredidyete be executed and delivered by the CompanyeaCtosing and
the consummation of the transactions contemplageebly or thereby, will not (i) conflict with or Viate the Company
Organizational Documents, (ii) conflict with, ressul a breach of, constitute (with or without dusioe or lapse of tim
or both) a default under, result in the acceleratif) create in any party the right to accelerieninate, modify or
cancel, or require any notice, Consent or waivelennor result in the loss of any benefit to whilte Company or any
Company Subsidiary is entitled under, any Conti@etmit, Lien or other interest to which the Companany
Company Subsidiary is a party or by which the Comypar any Company Subsidiary is bound or to whislassets are
subject, (iii) result in the creation or impositiohany Lien upon any assets of the Company orsaiayes of Company
Stock, or (iv) violate any Legal
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Requirement applicable to the Company or, to thea@any’s Knowledge, any Company Securityholder gr@their
respective properties or assets, except in theafadauses (ii) through (iv) where the failuresofch representations ¢
warranties to be true, individually or in the aggate, has not had and would not reasonably be teg&zhave a
Material Adverse Effect.

4.6 ConsentsExcept as set fort h on Section 4f6he Disclosure Schedule and except for (i)
compliance with the applicable requirements ofHi$R Act and the Legal Requirements of foreign mecgatrol
regulations set forth in Section 496t he Disclosure Schedule (collectively, “ Foreiderger Laws), (ii) the Requisits
Stockholder Approval and (iii) the filing and redation of the Certificate of Merger with the Seargtof State of the
State of Delaware, no consent, approval, ordempenr authorization of, or registration, declaoatior filing with, or
notification to (together, the * Conserijsany Governmental Authority or any Person is lieggito be obtained by the
Company, any Company Subsidiary or, to the Comsaipowledge, any Company Securityholder in conoeatvith,
or as a result of, the execution and delivery ersconmation of this Agreement or the Escrow Agredpntbe Merger,
or the other transactions to be consummated a&lite@ng as contemplated by this Agreement, exaapsdch
Consents, the failure of which to obtain, individpar in the aggregate, has not had and wouldeasonably be
expected to have a Material Adverse Effect.

4.7 Vote RequiredThe affirmative vote of (i) the holders of a nvéjp of the outstanding shares of
Company Common Stock and Company Preferred Stawkgvtmgether as a single class, with holders ah@any
Preferred Stock entitled to cast the number ofwvetgual to the largest number of whole shares afffamy Common
Stock into which the shares of Company PreferrediStheld by them could be converted pursuant tcCihmpany
Organizational Documents at the record date fod#termination of stockholders entitled to votesaoh matter or, if
no such record date is established, at the datewaie is taken and (ii) the holders of a majootyhe outstanding
shares of Company Preferred Stock, with holdeGarhpany Preferred Stock entitled to cast the nurabeotes equal
to the largest number of whole shares of Companyi@on Stock into which the shares of Company PredeBtock
held by them could be converted pursuant to thefiamy Organizational Documents at the record datéhéo
determination of stockholders entitled to vote narsmatter or, if no such record date is estabdishethe date such
vote is taken, are the only votes of the holderangyf of the Company Stock necessary to approveadopt this
Agreement and approve the transactions contemptesieaby, including the Merger (collectively, th®équisite
Stockholder Approval). The Requisite Stockholder Approval will be obkd and evidence of such approval
(including, to the extent required, waiver of amppkcable notice provision) shall be delivered sréht immediately
following the execution and delivery of this Agreemh

4.8 Absence of ChangeSince December 31, 2011, there has been no Mbfeiverse Effect.
Without limiting the generality of the foregoingnse December 31, 2011, neither the Company noiCamgpany
Subsidiary has:

(@) declared, set aside, made or paid any dividgermdher distribution in respect of its capital
stock, or agreed to do any of the foregoing, ocpased or redeemed or agreed to purchase or redeently or
indirectly, any Company Securities or securitieaiy
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Company Subsidiary, including securities convegtibko, or exercisable or exchangeable for, ecgetyurities of any
Company Subsidiary (other than as provided by amyg@any Option Plan);

(b) split, combined, recapitalized or reclassif@y of its capital stock;

(c) adopted, amended, modified, or terminated amy@any Plan or Employee Agreement
(other than as may have been required by the tefm<ompany Plan, or as may have been requiregpplcable
Legal Requirements) or adopted or amended anyctiwebargaining or similar agreement;

(d) increased any compensation or fringe bengfdé& any bonus, granted or increased any
severance or termination pay or otherwise changgahthe terms of employment or service for anjt®employees,
officers, directors or consultants;

(e) made any payment of any nature to any emplajies;tor or consultant of the Company or
any Company Subsidiary (other than salary or fegsiple in the ordinary course of business congisigh past
practices);

() acquired or disposed of any assets or progdntiging a value in excess of $100,000
(individually or in the aggregate);

(g) acquired or agreed to acquire by merging osalitating with, or by purchasing any assets
or equity securities of, or by any other manney, laumsiness or corporation, partnership, associatiasther business
organization or division thereof, or any solicitatiof, or participated in, any negotiations witBpect to any of the
foregoing;

(h) sold, encumbered or otherwise mortgaged, pkkdgsubjected to any Lien, any shares of
Company Securities or securities of any Companysfaliidry, including securities convertible into,exercisable for
equity securities of any Company Subsidiary (othan the issuance of Company Stock upon the exeocisonversio
of Company Options);

(i) entered into any partnership, joint ventur@tjdevelopment or other similar arrangement
with one or more Persons;

() entered into any written Contract for the depehent of material Intellectual Property that
will be jointly owned;

(k) incurred, or entered into any Contract withpexg to, any Indebtedness;

() accelerated collections or receivables (whebdh&rot past due) or failed to pay or delayed
payment of payables or other Liabilities;

(m) forgiven or canceled any Liens, or waived aghts, having a value in excess of $100,(
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(n) incurred a capital expenditure or made a comanitt by the Company or any Company
Subsidiary to incur a capital expenditure exceeih@0,000 individually or $200,000 in the aggregate

(o) other than as required by GAAP, changed (i)asgounting or Tax reporting policies,
procedures or practices (including any change pretation or amortization policies or rates ang emange in
procedures with respect to revenue recognitionmess of accounts payable and collection of accorateivable) or
(i) any assumption underlying or method of caltinlgany bad debt contingency or other reserve;

(p) commenced or settled any Action;

(q) adopted a plan of partial liquidation, dissmof consolidation, restructuring,
recapitalization or other reorganization of the @amy or any Company Subsidiary or made any matexthictions in
workforce; or

(r) entered into any Contract to do any of thedoneg.

49 Financial Statements; Controls

(@) Attached hereto as Sectigt.9of the Disclosure Schedule are the following finahc
statements (collectively, the “ Financial Statersént(i) the audited consolidated balance sheehef@ompany as of
December 31, 2010 and the draft audited consotidaa¢ance sheet of the Company as of Decembel031, @ogethe!
the “ Balance Sheet$ and the related statements of operations, cailepreferred stock and stockholdedgficit anc
cash flows for the fiscal years then ended, inclgdhe notes thereto and (iii) the unaudited cadat#dd balance sheet
of the Company as of March 31, 2012 and the relsti@@ments of operations, changes in shareholdguity and cash
flows for the period then ended, in each case peepia accordance with GAAP (subject to normal yerad
adjustments and except those unaudited interinméiadstatements need not contain footnote discésstequired by
GAAP), consistently applied throughout the peripdssented without modification of the accountingp@ples used in
the preparation thereof throughout the periodseoriesl. The Financial Statements are true, comatetecorrect, are in
accordance with the books and records of the Coyngad the Company Subsidiaries and present fairgllimaterial
respects the financial condition and results ofrajpens of the Company and the Company Subsidiasesf the dates
and for the periods indicated.

(b) The Company has in place systems and proc@askgling the maintenance of proper
books and records) that the Company believes asonable for a company at the same stage of deweltpas the
Company designed to (i) provide reasonable assesamgarding the reliability of the Financial Staéats and (i) in a
timely manner accumulate and communicate to theg@moiyis principal executive officer and principal finaalcofficer
the type of information that would be required &disclosed in the Financial Statements (such systad processes
are herein referred to as the “ Contrld\either of the Company nor any Company Subsydiaor to the Company’s
Knowledge, their respective employees, or the Camwgandependent auditors has identified or beederaware of
any complaint, allegation, deficiency, assertiorlarm, whether written or oral, regarding the
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Controls or the Financial Statements. To the Comgafinowledge, there have been no instances otifratnether or
not material, that occurred during any period ceddry the Financial Statements. The Company anGonepany
Subsidiaries have in place a revenue recognitidioypoonsistent with GAAP.

4.10 _Absence of Undisclosed Liabilities; Indehiess Neither the Company nor any Company
Subsidiary has any Indebtedness or other Lials|igxcept for (a) Liabilities specifically refledten, and fully reserve
against in, the Balance Sheets and (b) Liabilirtegch have arisen since December 31, 2011 in tmary course of
business and which are, in nature and amount, gtensiwith those incurred historically and are material to the
Company, individually or in the aggregate. Excepsat fort h in Section 4.16 the Disclosure Schedule, there is no
Indebtedness of the Company or any Comp any Swalogidi

411 Taxes

(@ (i) All Tax Returns required to be filed by @m behalf of the Company and the Company
Subsidiaries have been duly and timely filed witl &ppropriate Tax Authority in all jurisdictionswhich such Tax
Returns are required to be filed (after giving efffi® any valid extensions of time in which to makeeh filings), and a
such Tax Returns are true, complete and correadt nespects; and (ii) all Taxes payable by or ehdif of the
Company and the Company Subsidiaries, whethertoshrawn or required to be shown on such Tax Retinage bee
or will be when due fully and timely paid. With pesct to any period for which such Tax Returns haeyet been file
or for which such Taxes are not yet due or owihg,Eompany and the Company Subsidiaries have madard
sufficient accruals for such Taxes on the Balarfuee®. Since December 31, 2011, neither the Compamgny
Company Subsidiary has incurred any Taxes other Tlaxes resulting from its operations in the ordir@ourse of
business consistent with past practice. All reguestimated Tax payments sufficient to avoid anyempayment
penalties or interest have been made by or on behtle Company and the Company Subsidiaries.

(b) The Company and the Company Subsidiaries hawvgpleed with all applicable Legal
Requirements relating to the payment and withhgldihTaxes and have duly and timely withheld and p&er to the
appropriate Tax Authority all amounts required &so withheld and paid under Tax Law. The Compatyemach
Company Subsidiary has timely collected all saleg, and value added Taxes required to be collbéstédand the
Company and each Company Subsidiary has timelyttenrall such Taxes to the appropriate Tax Authewit

(c) Parent has received or the Company has madaldeao Parent complete copies of all -
Returns of, or including, the Company or any of @mmpany Subsidiaries for Tax periods ending aftezption.

(d) No claim has been made by a Tax Authority jaresdiction where the Company or any of
the Company Subsidiaries does not file a Tax Refuoh that the Company or any of the Company Si#vgd is or
may be subject to taxation in that jurisdiction.
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(e) All deficiencies asserted or assessments mada@sult of any examinations by any Tax
Authority of the Tax Returns of, or including, tB@mpany and the Company Subsidiaries have beeiil dreaully
paid when due. No federal, state, local or forégulits, investigations or other administrative gredings or court
proceedings are presently pending, or have begoped, with regard to any Taxes or Tax Returnd fig or on beha
of the Company or the Company Subsidiaries. Ncei$ss been raised by any Tax Authority in any phiadit of the
Company or the Company Subsidiaries which, by apptin of the same or similar principles, couldsaeably be
expected to result in a proposed deficiency for sulysequent Tax period.

(H Since December 31, 2007, the Company has meed®r settled any Action in respect of
Taxes, filed any amended Tax Return or extendedhored the limitation period applicable to any Actiin respect of
Taxes.

(g) Since December 31, 2007, the Company has nd¢ mavoked or changed any election in
respect of Taxes or adopted or changed any acogumiethod in respect of Taxes.

(h)  None of the Company, the Company Subsidianesyg other Person on behalf of the
Company or the Company Subsidiaries (i) requestgdeatension of time within which to file any Taxe®rn, which
Tax Return has since not been filed, (ii) granteyl extension for the assessment or collection ae$awhich Taxes
have not since been paid or (iii) granted to amg&eany power of attorney that is currently ircewith respect to ar
Tax matter.

(i) Neither the Company, nor any of the Companysiiidries is, has been, or will be, a
“United States real property holding corporatiorithin the meaning of Section 897 of the Code dutivgfive year
period ending on the Closing Date.

() Neither the Company nor any of the Company Blidrges is a party to any Tax sharing,
allocation, indemnity or similar agreement or agament (whether or not written) pursuant to whtohiil have any
obligation to make any payments after the Closing.

(k)  Neither the Company nor any of the Company Blidoges is subject to any private letter
ruling of the IRS or comparable rulings of any Taxthority.

()  There are no Liens as a result of any unpax@3 apon any of the assets of the Company o
the Company Subsidiaries, other than for taxeyebtiue and payable.

(m) Neither the Company nor any Company Subsidiagyever been a member of any
consolidated, combined, affiliated or unitary grafgorporations for any Tax purposes, other thgroap of which th
Company was the common parent. Neither the Compangny of the Company Subsidiaries has any Lisdiir
Taxes of any Person other than the Company undastliry Regulations Section 1.1502-6 (or any sirpilavision of
state, local or foreign Tax law), or as a transaresuccessor, or by Contract or otherwise.
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(n) Neither the Company nor any of the Company idrges has constituted either a
“distributing corporation” or a “controlled corpdian” (within the meaning of Section 355(a)(1)(A)tbe Code) in a
distribution of stock qualifying for tax-free trea¢nt under Section 355 of the Code in the two ypaos to the date of
this Agreement.

(0) Neither the Company nor any Company Subsidialiybe required to include any item of
income, or exclude any deduction, in the computadibtaxable income (including any Company or Conypa
Subsidiary item that may be included in the comjpaneof the taxable income of Parent or any oAtiliates for any
taxable period or portion thereof ending after@esing Date) as a result of (i) any installmené ga open transaction
disposition made on or prior to the Closing Daii¢ afiy prepaid amount received prior to the Clgdiate, (iii) any
change of method of Tax accounting, closing agre¢meintercompany transaction made or enteredpritw to the
Closing Date, or (iv) Section 108(i) of the Code.

(p) Neither the Company nor any Company Subsidiasyparticipated in any way (i) in any
“tax shelter” within the meaning of Section 6111tleé Code (as in effect prior to the enactment.bf P08-357) or any
comparable laws of jurisdictions other than thetebhiStates or (ii) in any “reportable transactiaithin the meaning
of Treasury Regulation Section 1.6011-4 (as inatfée the relevant time) or any comparable lawsiiogdictions other
than the United States.

(@) The Company has provided or made availableater® all documentation relating to, an
in full compliance with all terms and conditions ahy Tax exemption, Tax holiday or other Tax reaucagreement
order of a territorial or non-U.S. government. Tomsummation of the transactions contemplated isyAgreement
will not have any adverse effect on the continualibity and effectiveness of any such Tax exempficax holiday or
other Tax reduction agreement or order.

(r) All related party transactions involving ther@aany or any of the Company Subsidiaries is
at arm’s length in compliance with Section 482hef Code, the Treasury Regulations promulgated uhee¥, and any
similar provision of state, local and non-U.S. |&either the Company nor any of the Company Suases is a party
to any cost-sharing agreement or similar arrangémbich is not a “qualified cost sharing arrangethe&nithin the
mean of Treasury Regulations Section 1.482-7.malricompany payments have been calculated in aamcoedwith
Treasury Regulations Section 1.482-7. The Compadyeach of the Company Subsidiaries has maintamall
respects all necessary documentation in connestitnsuch related party transactions in accordavite Sections 482
and 6662 of the Code and the Treasury Regulatimmaydgated thereunder.

4.12 _Environmental MattersTo the Company’s Knowledge: (a) the Company auhe&ompany
Subsidiary is and has been in compliance with allienmental Laws; (b) there has been no releasiereatened
release of any pollutant, contaminant or toxic aedrdous material, substance or waste, or petrotewany fraction
thereof, (each a “ Hazardous Substahamn, upon, into or from any site currently or étfore owned, leased or
otherwise used by the Company or any Company Siabgjdc) there have been no Hazardous Substamsesated b
the Company or any Company Subsidiary that have besposed of, or come to
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rest at, any site that has been included in anyighda U.S. federal, state or local “superfundé it or any other
similar list of hazardous or toxic waste sites mh#d by any Governmental Authority within or odesihe United
States; (d) there are no underground storage tao&ted on, no polychlorinated biphenyls (* PCBer PCB-
containing equipment used or stored on, and norlaaa waste as defined by the Resource ConsenatidiRecovery
Act, as amended, stored on, any site owned, leasetherwise used by the Company or any CompanygiSiaioy,
except for the storage of hazardous waste in camgé with Environmental Laws; and (e) the Compaas/hade
available to Parent true, complete and correctesopf all material environmental records, repartgifications,
certificates of need, Permits, pending permit aggpions, correspondence, engineering studies ancamental
studies or assessments in the possession of thpalymany Company Subsidiary or any of their regmestives or
advisors.

4.13 Material ContractsAll of the following Contracts to which the Commpaor any Company
Subsidiary is a party or by which any of them aitlmespective assets or properties are boundeafers h in_Section
4.130f the Disclosure Schedule by reference to theiegiple subsection below:

(@) any Contract or series of related Contracth te same counterparty or its affiliates which
requires aggregate future expenditures by the Comnpaany Company Subsidiary in excess of $100¢0hy
Contract that is otherwise material to the busiméthe Company or the Company Subsidiaries;

(b) any Contract for the sale of any product oeotbersonal property for a sale price in excess
of $150,000;

(c) any distributor, reseller manufacturer’s repreative, sales representative or similar
Contract under which the Company or a Company Sidrgidoes not have the right to terminate withmernalty on
less than thirty (30) days’ notice;

(d) any Contract with any current or former stodkleo or current employee, officer or director
of the Company or a Company Subsidiary, or anyiliati®” or “associate” of such persons (as sucmgeare defined in
the rules and regulations promulgated under ther@es Act), or (with respect to such Persons #ratnatural persor
any member of his or her immediate family (anyhef foregoing, a “ Related Pafly(other than with respect to curre
employees, officers or directors as to the advaecgof business expenses in accordance with thep&ayi's or any
Company Subsidiary’s policies and in the ordinayyrse of business consistent with past practices);

(e) any Contract under which the Company or a Cam@ubsidiary is restricted from carry
on any business or other services or competingavithPerson anywhere in the world, or restrictedhfsoliciting or
hiring any person with respect to employment, orcWhwould so restrict the Surviving Corporationyétd or any
successor in interest thereof after the ClosingDat

() any loan agreement, indenture, note, bond,rdaleor any other Contract evidencing
Indebtedness or a Lien to any Person or any comenitto provide any of
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the foregoing, or any agreement of guaranty, indécation or other similar commitment with respéatthe Liabilities
of any other Person,;

(g) any Contract for the disposition of any of @@mpany’s or a Company Subsidiary’s assets
or business (whether by merger, sale of stock,fadssets or otherwise);

(h) any Contract for the acquisition of the bustescapital stock of another party (whethe
merger, sale of stock, sale of assets or otherwise)

(i) any Contract concerning a partnership, joimtwee, joint development or other similar
arrangement with one or more Persons;

() any Contract under which the Company or any @amg Subsidiary has agreed not to bring
legal action against any third party for any reason

(k) any Contract that grants rights or licensef wespect to Company Intellectual Property
other than pursuant to the Company’s standard lhA or partner agreement;

() any other Contract (or group of Contracts i same counterparty) which contains any
“most favored nation” or similar provision (incluj the provision of exclusive, first or concurraectess to certain
product features) or grants any Person exclusgrgsiin connection with any product or technologthe Company or
any Company Subsidiary;

(m) any Contract with any of the entities listedEbxhibit Fwith an annual value of $120,000
or more; or

(n) any other Contract to the extent not otherwliselosed in the Disclosure Schedule that is
material to the Company or the Company Subsidiaries

Each Contract disclosed in the Disclosure Scheslufequired to be disclosed pursuant to this
Section 4.13 a nd each other Contract related to the Intelld®roperty of the Company is a valid and binding
agreement of the Company or a Company Subsidiatysain full force and effect in accordance with iérms, and
neither the Company or a Company Subsidiary ndhe@d<nowledge of the Company, any other partydteeis in
default or breach in any material respect undeteiras of any of the foregoing Contracts (a “defaoting defined for
purposes hereof as an actual default or eventfatiler the existence of any fact or circumstawbech would, upon
receipt of notice or passage of time, constitudefault or right of termination), nor will the camamation of the
transactions contemplated by this Agreement gse o any such default or breach. To the Compafiytsviedge, no
party to any of the foregoing Contracts has exetcany termination rights with respect thereto, maogarty has given
notice of any significant dispute with respect hy af the foregoing Contracts. True, complete amect copies of
each of the foregoing written Contracts and treeplete and correct written descriptions of all @antracts
described in this paragraph have been made availalftarent.
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4.14 Certain Relationships and Related Tramsact Except as provided in Section 4 dfthe
Disclosure Schedule and Permitted IndebtednesRetaied Party is indebted to the Company or any i2om
Subsidiary. No Related Party owns any asset useat imecessary to, the business of the Companyh@@ompany
Subsidiaries. Except as described in Section df 1de Disclosure Schedule, there is no transadtienlving the
Company or any Company Subsidiary of the naturerdesd in Item 404 of Regulation S-K under the Sities Act.
No Related Party owns any direct or indirect indeme, or controls or is a director, officer, emyde or partner of, ¢
consultant to, a competitor of the Company or aoypn@any Subsidiary.

4.15 Intellectual Property

(@) Sedion 4.15(a)f the Disclosure Schedule sets forth true, coreded correct lists of the
following Intellectual Property, both United Stasesd foreign, that is owned by the Company or drth@ Company
Subsidiaries as of the date of this Agreement,galoith the record owner of each such item of letlhal Property, the
jurisdiction in which each such item of Intelledt®aoperty has been registered or filed and théicgige registration
application or serial number or similar identifier:

() all patents and pending patent applications;

(i) all trademark registrations, Internet domaimaaegistrations, pending trademark
applications and material unregistered trademahd;

(i) all copyright registrations and pending coplytigpplications.

For purposes of this Agreement, the “* Comparfyegistered Intellectual Propeftghall mean the above
categories (i), (ii) and (iii), collectively (exdiing material unregistered trademarks).

(b) All of the Company’s Registered Intellectuabperty is owned solely by the Company or a
Company Subsidiary.

(c) All of the Company’s Registered Intellectuabperty is subsisting, in full force and effect
(except with respect to applications), and hasmrptred or been cancelled or abandoned, and iket€ompany’s
Knowledge, valid. All necessary documents and fiestes in connection with the Company’s Registdreellectual
Property have been filed with, and all relevansfeave been paid to, the relevant patent, copyriggdemark or other
authorities in the United States or foreign juresidins, as the case may be, for the purposes teqtigrg, prosecuting
and maintaining the Company’s Registered Intell@dRroperty.

(d) The Company and each of the Company Subsidianas, or has valid rights to use, all of
the Intellectual Property used or held for usesréspective business, as currently conductellidimg without
limitation, current development and the designradpction, manufacture, branding, marketing, ussridution,
import, licensing, provision, offer for sale andesaf any Proprietary Product.
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(e) To the Company’s Knowledge, the conduct oftihsiness of the Company and each of the
Company Subsidiaries as currently conducted, imegudithout limitation the design, development, naguction,
manufacture, branding, marketing, use, distribytioyportation, licensing, provision, offer for saled sale of
Proprietary Products, does not infringe upon, dilut misappropriate (and, when conducted by thei8aog
Corporation or Parent following the Closing in sialgially the same manner, will not infringe, updiiute or
misappropriate) any Intellectual Property or ogeprietary right owned by any Person, otherwisgate any right of
any Persons (including any right to privacy or jpeity), or constitute unfair competition or tradeaptices under the
laws of any jurisdiction.

(H  Except for official Actions of any Patent orafiemark Office in prosecution of patent or
trademark applications, there is no pending othéoCompanys Knowledge, threatened (and at no time withinttinee
years prior to the date of this Agreement has thesn pending any) Action in any jurisdiction (Wadlenging the use,
ownership, validity, enforceability or registeratyilof any Intellectual Property owned by the Compar any of the
Company Subsidiaries or held for use in the businéshe Company or the Company Subsidiaries palgging that
the activities or the conduct of the Company’s @amnpany Subsidiary’s business dilutes, misappabgsj infringes,
violates or constitutes the unauthorized use ofitbdilute, misappropriate, infringe upon, viodabr constitute the
unauthorized use of the Intellectual Property of Barson (nor does the Company have Knowledgeyobasis
therefor). Neither the Company nor any Company Bidy is party to any settlement, covenant natue, consent,
decree, stipulation, judgment, or order resultirgrf any Action which (A) permits third parties teeuany of the
Intellectual Property owned by the Company or ainthe Company Subsidiaries or used or held forimgke business
of the Company or any of the Company Subsidia(Bpsrestricts the Company’s or any Company Subsytisarights tc
use any Intellectual Property, (C) restricts thenpany’s or any Company Subsidiary’s business ieiotal
accommodate any other Person’s Intellectual Promer(D) requires any future payment by the Compamngny of the
Company Subsidiaries to any Person.

() Tothe Company’s Knowledge, no Person is misgppating, infringing, diluting or
violating any Intellectual Property owned or pufedrto be owned by the Company or any Company Bialogi(*
Company Intellectual Property, and no Action has been brought against anydelby the Company or any Company
Subsidiary alleging misappropriation, infringemetilution or violation of any Intellectual Propenty other proprietar
right.

(h) Each of the Company’s and each Company Suasii employees have executed the f
of confidentiality and nondisclosure agreemengdited as Section 4.15(bf)the Disclosure Schedule. Other than u
an appropriate confidentiality or nondisclosuresggnent or contractual provision relating to corniitidity and
nondisclosure, there has b een no disclosure té®arson of material confidential information ordasecrets of the
Company or any of the Company Subsidiaries relatehy confidential information owned by a Persmmwhom the
Company or any of the Company Subsidiaries hasfidemtiality obligation. All employees of the Comnpy or any of
the Company Subsidiaries who have made materiatibations to the development of any Company letlial
Property or Proprietary Product (including withéntitation all employees who have designed, writtexsted or
worked on any
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software code contained in any Company Intelledwaperty) ha ve signed the form of Proprietarpinfation and
Inventions Agreement, attached as Section 4.1¢(th)e Disclosure Schedule. All consultants aneépehdent
contractors of the Company or any of the Comparhstliaries who have made contributions to the dgrakent of
any Company Intellectual Property (including withbmitation all consultants and independent cacttses who have
designed, written, tested or worked on any softwade contained in any Company Intellectual Propent Proprietar
Product have entered into a written work-made-fog-and invention assignment agreement or havewibe assigned
to the Company or any Company Subsidiary (or adPetfsat previously conducted any business curraathducted b
the Company and that has assigned its rights in €amnpany Intellectual Property to the Companyny @ompany
Subsidiary) in writing all of their worldwide rightitle and interest (other than moral rights,nfato the extent such
assignment of moral rights is not permitted underltegal Requirements of any jurisdiction) in amdhe portions of
such Company Intellectual Property developed byntivethe course of their work for the Company oy ahthe
Company Subsidiaries. To the Company’s Knowledgesmployee, officer, consultant or contractor igimlation of
the agreements with the Company or any Companyi@abs Assignments of the patents, patent appboat
copyrights and copyright applications listed int8at4.15(a)o f the Disclosure Schedule to the Company hava bee
duly executed and filed with the United States Red@d Trademark Office or Copyright Office, aslaggble.

(i) Neither the Company nor any Company Subsidias/granted or is obligated to grant
access or a license to any of its source codeu@imgd, without limitation, in any such case, anyditional right to
access or under which the Company or any Compahgidary has established any escrow arrangemetiéastorage
and conditional release of any of its source cadergept for software listed on Section 4.1%fiXhe Disclosure
Schedule, neither the Company nor any Company &ialogihas granted or is obligated to grant accesslioense to
any source code for any software (including, withouitation, in any such case, any conditionahtitp access or
under which the Company or any Company Subsidiasydstablished any escrow arrangement for theget@nad
conditional release of any of its source code)ligttd software, “ Subject Softwate Except as specifically identified
on Section 4.15(idf the Disclosure Schedule, neither the CompanyangrCompany Subsidiary has granted or is
obligated to grant a license to any Subject So#what permits the licensee to distribute the Sulgeftware (in any
format, including object code or source code fo)r(at specifically identified Subject SoftwareSpecified Subject
Software”). The Company has provided to Parent or its dessga copy of all Specified Subject Software. Exéap
those files of the Specified Subject Software tisteSection 4.15(ipf the Disclosure Schedule, no Proprietary Produc
includes, derives from or otherwise uses in angmothanner any portion of the Specified Subjectvé&nfe. Except for
those files of the Specified Subject Software tisteSection 4.15(ipf the Disclosure Schedule, no third party has any
rights of any nature in any Proprietary Productamy software that Company, Parent or any of Paréffiliates may
develop after the Closing.

()  Section 4.15(jpf the Disclosure Schedule accurately identifigedéich item of Open
Source Code that is contained in, distributed wittked with or calls to, or used in the compilatior development of
any Proprietary Product or from which any partmy &roprietary Product is derived, (ii) the apptiealicense terms
for each such item of Open
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Source Code, (iii) the Proprietary Product(s) tackteach such item of Open Source Code relates(i@na detailed
description of the manner in which such Open SoQae is used, modified or distributed by the Conyp&xcept as
set forth on Section 4.15(@f the Disclosure Schedule, none of the PropriegRainducts is subject to the provisions of
any Open Source Code license or other Contracthwdould require or condition the use or distribatof such
Proprietary Products, require the license of sudpffetary Products or any portion thereof for plugpose of making
modifications or derivative works, require the dimition of such Proprietary Products or any portioereof without
charge, require or condition the disclosure, ligam®r distribution of any source code or any mortof any Proprietary
Product or otherwise impose a limitation, restoistor condition on the right of the Company or &ompany
Subsidiary to distribute a Proprietary Productmy portion thereof. Section 4.15§j the Disclosure Schedule
accurately identifies all Free/Open Source Softwacense projects that Company or Company Subsidiias or
currently participates in, contributes to, creatadhas signed any agreement with the Free/Operc&@oftware
License project.

(k) Except as otherwise provided in Section &k)L6f the Disclosure Schedule, other than
routine inbound “click-wrap”, “shrink-wrap” and sifar mass market, commercial binary code end-usenses,
neither the Company nor any Company Subsidiaryahgobligation to pay any Person any future rogaltor other
fees for the continued use of Intellectual Propartgl will not have any obligation to pay such rtigalor other fees
arising from the consummation of the transactiargemplated by this Agreement, in either casexaess of $5,000
individually or $10,000 in the aggregate per year.

(I) Except as otherwise provided in Section 4)1& the Disclosure Schedule, neither the
Company nor any Company Subsidiary is a party yoGntract that requires the Company or any Comj@ubsidiar
to perform any software engineering, developmessalting, and/or integration services for a Person

(m) (i) Other than routine inbound “click-wrapshrink wrap” and similar mass market,
commercial binary code end user licenses and oatbtalick wrap” and “shrink wrap” licenses, Sectidri5(m)of the
Disclosure Schedule lists all Contracts to whiah @ompany or any Company Subsidiary is a party mipect to any
Intellectual Property that is material to the Comga or any Company Subsidiary’s business, inclgdil licenses of
Intellectual Property granted to or by the Companginy of the Company Subsidiaries and all assigrsnaf
Intellectual Property to or by the Company or ahthe Company Subsidiaries. For any Contract theludes a license
for software that is contained in, distributed withked with or calls to, or used in the compitetior development of
any Proprietary Product, Section 4.15@h}jhe Disclosure Schedule accurately identifiesRhoprietary Product(s) to
which each Contract relates; (ii) neither the Conypaor any of the Company Subsidiaries is in violabf any such
Contract, and, to the Company’s Knowledge, no gtlagty to any such Contract, is in breach theredfas failed to
perform thereunder, nor will the consummation by @ompany of the transactions contemplated hersjtrin any
violation, loss or impairment of ownership by then@pany or any of the Company Subsidiaries, orityt@ of to use,
any Intellectual Property that is material to thisiness of the Company or any of the Company Siaisad as current
conducted, nor require the Consent of any Govertah@&uthority or any other Person with respectrig auch
Intellectual Property; (iii) neither the Company ramy of the Company
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Subsidiaries is a party to any Contract under whity Person would have or would be entitled toiveca license or
any other right to any Intellectual Property of étd@ror any of Parent’s affiliates as a result eftonsummation of the
transactions contemplated by this Agreement nodavilie consummation of such transactions resutéramendment
or alteration of any such license or other rightohkexists on the date of this Agreement; andfoUpwing the Closing
Date, both Parent and the Surviving Corporatioh lvalpermitted to exercise all of the Company’s aadh Company
Subsidiary’s rights under such Contracts to theesartent the Company or any of the Company Subgdiavould
have been able to had the transactions contemigtéds Agreement not occurred and without thenpexyt of any
additional amounts or consideration other than orggtees, royalties or payments which Company grarthe
Company Subsidiaries would otherwise be requirqubio

(n) Section 4.15(mf the Disclosure Schedule lists all Contracts leetwthe Company or any
of the Company Subsidiaries and any other Persamneirhor whereby the Company or any of the Company
Subsidiaries has agreed to, or assumed, any abhgait duty to warrant, indemnify, reimburse, hbktmless, guaran
or otherwise assume or incur any obligation or Ligor provide a right of rescission or similaght with respect to
the infringement or misappropriation by the Compangny of the Company Subsidiaries or such otleesdh of the
Intellectual Property of any Person other thanGbenpany or any of the Company Subsidiaries.

(0) The Company exclusively owns all Companegllettual Property. All Company
Intellectual Property will be fully transferabldiemable or licensable by Surviving Corporation &atent without
restriction and without payment of any kind to dhiyd party.

(p) Except as set forth in Section 4.15f§p)he Disclosure Schedule: no government funding,
facilities of a university, college, other educagdinstitution or research center or funding fritnind parties was used
in the development of any Company Intellectual Brgpor Intellectual Property purported to be owbgdhe
Company or any of the Company Subsidiaries; ancunent or former employee, consultant or indepahdentractor
of the Company or any of the Company Subsidiaries was involved in, or who contributed to, the ti@aor
development of any Company Intellectual Propertintellectual Property purported to be owned by@oenpany or
any of the Company Subsidiaries has performeds=s\or the government, university, college, oeotducational
institution or research center during a periodragtduring which such employee, consultant or ircelent contractor
was also performing services for the Company orddriie Company Subsidiaries.

4.16 _Government FundindNeither the Company nor any Company Subsidiasydpgplied for or
received any financial assistance from any supi@malt national, local or foreign Governmental Aarity.

4.17 Benefit Plans

(@) Each Company Plan and Employee Agreementigiting. Section 4.10f the Disclosure
Schedule includes a true, complete and correabflisi Company Plans and Employee Agreementsilad€ompany
has provided or made available to Parent a comptgig of each Company Plan and Employee Agreemaeadtall
amendments thereto, as
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well as, if applicable, a copy of each trust oreotftunding arrangement, each summary plan desmnigind summary «
material modifications, and the most recent appbeoafor determination letter submitted to the IR the most recent
determination or opinion letter received from tRSI The Company has delivered or made availaldkatent true,
complete and correct copies of all Form 5500 Sexasial reports for each Company Plan, togethdr alitschedules,
attachments, and related opinions, all relatedeageaits, insurance Contracts and other agreemerdh infiplement
each such Company Plan, and copies of any corrdspoge from or to the IRS, the Department of Lalvatber
Governmental Authority relating to an investigatiandit or penalty assessment with respect to ampgany Plan or
relating to requested relief from any Liability penalty relating to any Company Plan.

(b) The Company and each ERISA Affiliate is &ad been in compliance in all material
respects with its obligations under the terms cheaompany Plan and Employee Agreement.

(c) Each Company Plan and each funding vehatled to such Company Plan is currently in
compliance in all material respects with, and hesnbadministered and operated in compliance imatérial respects
with, its terms and all applicable statutes, orderes and regulations, whether as a matter ctankive law or in ord¢
to maintain any intended Tax Qualification. Eachrany Plan which is intended to be a “qualifiechplas described
in Section 401(a) of the Code has been determigelebIRS to so qualify pursuant to a determinatoprototype
opinion letter, and there are no facts that coessonably be expected to adversely affect suclifigatibn.

(d) Neither the Company nor its ERISA Affiliatesintain, sponsor or contribute to any single
employer plan (as such term is defined in Sect@®idb) of ERISA) subject to Title IV of ERISA orywn
“multiemployer plan” (as such term is defined ircen 3(37) of ERISA), nor have they maintainectontributed to
any such plan within the six (6) year period ptimthe date hereof or incurred any Liability, irgilng, withdrawal
Liability, with respect to any such plan that rensunsatisfied. No Company Plan is funded by, agtamtwith or
related to a “voluntary employees’ beneficiary @&sstoon” within the meaning of Section 501(c)(9)tbé Code. The
Company has made or will accrue prior to the Clp$date all payments and contributions (includingurance
premiums) due and payable as of the Closing Dagat¢b Company Plan as required to be made undégrthe of eac
such Company Plan.

(e) With respect to all Company Plans and rdl&tests, there are no “prohibited transactions,”
as that term is defined in Section 406 of ERIS/Aection 4975 of the Code, that have occurred wtichd subject the
Company or any Company Subsidiary , or any Comdam or related trust to any Tax or penalty on toitdul
transactions imposed by Section 501(i) of ERISAection 4975 of the Code.

() There are no Actions (other than routineraafor benefits by employees of the Compan
the Company Subsidiaries, beneficiaries or depeasddrsuch employees arising in the normal coufsgeration of a
Company Plan) pending, or to the Knowledge of tbenany, threatened, with respect to any Company étiany
fiduciary or sponsor of a Company Plan with respecheir duties under such Company Plan or theta.ss
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any trust under any such Company Plan.

() The Company and each Company Subsidiargtaplied in all material respects with the
health care continuation requirements of Sectidh 6@ seq. of ERISA, Section 4980B of the Codesamdlar State
welfare plan continuation coverage laws with resp@employees and their spouses, former spouskdegendents.

(h) Neither the Company nor any Company Subsidias any obligations under any Company
Plan or Employee Agreement to provide post-retirgmeedical benefits to any employee or any fornmepleyee of
the Company or any Company Subsidiary other thattsiry Liability for providing group health plaomctinuation
coverage under Part 6 of Title | of ERISA and Setd980B of the Code or applicable state law.

(i) Except as set forth on Section 4.19fithe Disclosure Schedule, neither the negotiation
execution of this Agreement, nor the consummatiacth® transactions contemplated by this Agreemeihteither
alone or in combination with another event, (i)itany current or former employee or officer o€ tCompany or any
ERISA Affiliate to severance, retention, bonus thes similar payment or unemployment compensatiraany other
payment or additional right, or (ii) accelerate timee of payment or vesting, or increase the amotintbmpensation
due any such employee or officer, except in the cégi) or (ii) as expressly provided in this Agreent.

() Except as set forth on Section 4.16fthe Disclosure Schedule, no Company Plan,
excluding any short-term disability, non-qualifideferred compensation or health flexible spendouwpant plan or
program, is self funded, self-insured or fundeatigh the general assets of the Company or an ERf8lfate. Except
as set forth on Section 4.17¢j the Disclosure Schedule, no Company Plan wii@niemployee welfare benefit plan
under Section 3(l) of ERISA is funded by a trustsosubject to Section 419 or 419A of the Code.

(k) With respect to each Company Plan, (i) tre@eeno restrictions on the ability of the sponsor
of each Company Plan to amend or terminate any @agnplan, the Company has expressly reservedeif tite right
to amend, modify or terminate any such Company,Rlaany portion of it, and has made no represems{whether
orally or in writing) which would conflict with ocontradict such reservation or right; and (ii) @@mpany has satisfied
any and all bond coverage requirements of ERISAhEzompany Plan may be transferred by the CompaERiSA
Affiliate to Parent.

() No amounts paid or payable under a Compdag Br Employee Agreement to any
“disqualified individual,” as defined in Section@8(c) of the Code, with respect to the Company faillto be
deductible for federal income Tax purposes by eif Section 162(a)(1), 162(m) or 280G of the Code.

418 Personnel

(@) _Section 4.18(af the Disclosure Schedule sets forth a list okalbloyees, consultants or
independent contractors of the Company and the @agnp
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Subsidiaries as of the date hereof, including,fasich date, their title, then current base sadargther compensation
rate as well as any bonus paid for the calendargm@ded December 31, 2011 and any accrued anddubpaus
scheduled for or paid or agreed to be paid to theitthe Company or any Company Subsidiary for amyréuperiod.

(b) Neither the Company nor any Company Subsjidgasubject to any collective bargaining
agreement or other labor union Contract and no eyegl of the Company or any Company Subsidiarypeesented b
a labor union. There has been no material lababteoor material adverse relations with employdebe® Company or
any of the Company Subsidiaries. There is not pendr, to the Company’s Knowledge, threatened,mcketing,
strike, labor dispute, slowdown, lockout, walkomtrk stoppage or other similar event involving eoygles of the
Company or any Company Subsidiary, and no unioaroeing activities are taking place or have takiace with
respect to such employees.

(c) Tothe Company’s Knowledge, none of the Canys or any Company Subsidiary’s
officers or senior employees or senior independentractors intends to terminate his or her retestop with the
Company for any reason, including, as a resulhefttansactions contemplated hereby.

4.19 Litigation There is no (a) action, sanction, claim, chacgese of action or suit (whether in
contract or tort or otherwise), litigation (whetlardaw or in equity, whether civil or criminal)pitroversy, assessment,
arbitration, audit, inquiry, examination, investiga, hearing, complaint, criminal prosecution, @& or other
proceeding (public or private) to, from, by or h&f@ny arbitrator, court, tribunal or other Goveemtal Authority
(collectively, “ Actions”) pending, or to the Comparg/Knowledge, threatened against or affecting the@my or an
Company Subsidiary, any of their properties orNfexger or the other transactions contemplated lyereb
(b) governmental inquiry or investigation (but ot Action) pending or, to the Company’s Knowledheeatened
against or affecting the Company, the Company $idrses or any of their properties (including, anguiry as to the
gualification of the Company or any Company Sulasidio hold or receive any Permit) or (c) to thex@any’s
Knowledge, any Actions pending or threatened againg Related Party in connection with the busirtéske
Company or the Company Subsidiaries. Neither thr@gamy nor any Company Subsidiary has received pimyam or
memorandum or legal advice from legal counsel éodtffiect that it is exposed, from a legal standpdmany Liability
or disadvantage with respect to its business, paspfinancial condition, operations, propertyafiairs. Neither the
Company nor any Company Subsidiary is in defaulhwespect to any order, writ, injunction or decoé¢any
Governmental Authority known to or served upon@empany or any Company Subsidiary. There is noofabir suit
by the Company or any Company Subsidiary pendirtreatened against any other Person.

420 Compliance with Instruments; Laws

(@) Neither the Company nor any Company Suhsidsa and the neither the Company nor any
Company Subsidiary has been, (i) in violation of sarm or provision of the Company OrganizationatDments or
the organizational documents of any Company Sudosid(ii) in violation of or default under any termn provision of
any Permit, or (iii) in violation of or default uadany Legal Requirement except with respect tosga (ii) and
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(iii), any such violations which, individually onithe aggregate, have not had and would not rebsoba expected to
have a Material Adverse Effect. To the Company’'®Kiedge, no officers, directors or employees ofGloepany or
any Company Subsidiary (in their capacity as sushynder investigation with respect to, has béeaatened to be
charged with, or has been given notice of, anyatioh of any Legal Requirement. All Permits whick eequired for
the operation of the business of the Company o€Cthvapany Subsidiaries as currently conducted haeea ssued or
granted to the Company or a Company Subsidiaryalradich Permits are in full force and effect gxtder the failure
to have any such Permits which, individually othe aggregate, has not had and would not reasobaldypected to
have a Material Adverse Effect.

(b) The Company and each of its Subsidiariesabha#l times conducted its export transactions
in accordance with (1) all applicable U.S. expord ae-export controls, including the United Stdeport
Administration Act of 2001, as amended, and Fordéigsets Control Regulations and (2) all other ayayiie
import/export controls in other countries in whitle Company conducts business. Without limitingftvegoing:

() The Company and each of its Subsidiariesdidagined all export licenses, license
exceptions and other consents, notices, waivepspgals, orders, authorizations, registrations/atatons,
classifications and filings with any Governmentaitority required for (i) the export, import anderport of
products, services, software and technologies igneleases of technologies and software to foreigtionals
located in the United States and abroad (* Exp@ravals”);

(i)  The Company and each of its Subsidiarida isompliance with the terms of all
applicable Export Approvals;

(i) There are no pending or, to the Knowledg¢he Company, threatened claims
against the Company or any Subsidiary with resfestich Export Approvals;

(iv) To the Knowledge of the Company, therer@oeactions, conditions or
circumstances pertaining to the Company’s or arbysisiiary’s export transactions that may give rsany
future claims;

(v) No Export Approvals for the transfer of explicenses to Parent or the Surviving
Corporation are required, or such Export Approxals be obtained expeditiously without material casd

(vi)  Section 4.20(bdf the Disclosure Schedule contains a completeaandrate list of
export control classifications applicable to thaany’s products, services, software and techneogi

(c) None of the Company, any of its Subsidiadeany of their respective directors, officers,
employees, distributors or agents or any otherdPeaisting on behalf of any such Person have, e#pect to the
business of the Company or any of its Subsidiadisctly or indirectly, (a) taken any action thaduld cause it to be
violation of
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the U.S. Foreign Corrupt Practices Act of 1977her ®ECD Convention on Combating Bribery of Fordryrilic
Officials in Business Transactions or any otherdldgequirement applicable to the conduct of busingth
Governmental Authorities (collectively, the * FCPR (b) used any funds for unlawful contributiomsits,
entertainment or other unlawful payments relatmgry political activity or (c) made, offered ortlaorized any
unlawful payment to any government official or eoyde or any political party or campaign. The Conyplaas
established sufficient internal controls and praced to ensure compliance with the FCPA and hasraedilable or
provided all of such documentation to Parent.

4.21 Books and Records; Company Namése minute books of the Company and the Company
Subsidiaries contain true, complete and correard=scof all meetings and other corporate actiortheif respective
stockholders and their respective boards of direa@ad committees thereof. The stock records o€trapany and the
Company Subsidiaries are correct and complete eftett all issuances, transfers, repurchases angkeliations of
shares of capital stock of the Company and the @Gom@subsidiaries, respectively. The Company hasdhed or
made available to Parent true, complete and cocmgmes of (a) all minute books (containing theords of meetings of
stockholders, the board of directors and any cotesstof the board of directors to date) of the Camymand the
Company Subsidiaries, (b) all stock certificate atatk record books of the Company and the Com@armgidiaries
and (c) any similar records or documents of the gamy and the Company Subsidiaries. Except as disdlm
Section 4.2Df the Disclosure Schedule, neither the CompanyangrCompany Subsidiary has any prior names, and
since their respective dates of incorporation meithe Company nor any Company Subsidiary has atediusiness
under any name other than its respective currenena

4.22 Brokers and Finders; Existing Discussiofl negotiations relating to this Agreement ahd t
Escrow Agreement and the transactions contempleteeby and thereby have been carried on withounteevention
of any Person, other than Qatalyst Partners, aotingehalf of the Company, any Company Subsidiagng of their
“affiliates” or “associates” (as such terms areimEd in Rule 405 of the Securities Act), the Staidkler Representative
or the Company Securityholders in such manner gs/torise to any valid claim against the Compamy Company
Subsidiary, Parent or Merger Sub for any investrbanker, brokerage or finder’'s commission, feeiroilar
compensation. For the avoidance of doubt, any atsqaid or payable to Qatalyst Partners in conaedterewith
shall be considered a Company Transaction Expemsalfopurposes herein. As of the date hereofheeithe Company
nor any Company Subsidiary is engaged, directindirectly, in any discussions or negotiations vétty other party
with respect to any proposal to acquire the Company material portion of its assets or securibieany other
substantially similar transaction. All Contractglwiespect to material Company Transaction Expeinses been made
available or provided to Parent including thosehwéspect to Qatalyst Partners.

4.23 _AntiTakeover Statute Not ApplicabléNo “business combination,” “fair price,” “moratom,”
“control share acquisition” or other similar ardkeover statute or regulation, including, but imited to, Section 203
of the DGCL, or anti-takeover provision in the Canp Organizational Documents is applicable to tben@any, any
shares of Company
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Stock or other Company Securities, this AgreenteetMerger or any of the other transactions contateg by this
Agreement.

SECTION 5

REPRESENTATIONS AND WARRANTIES BY PARENT AND MERGER SUB

Parent and Merger Sub represent and warrant tGahgpany that the statements in this SECTION 5 are
true, complete and correct as of the date herabhathe Effective Time (unless the particularestant speaks
expressly as of another date, in which case ruis, ttomplete and correct as of such other date):

5.1 _Organization and Standingach of Parent and Merger Sub is a corporatidy @hganized,
validly existing and in good standing under thedas/the jurisdiction of its incorporation.

5.2 Authority for Agreement; No Conflict

(@) Each of Parent and Merger Sub has all napgssrporate power and authority to execute
and deliver this Agreement, and with respect teRathe Escrow Agreement, and each instrumenirextjbereby or
thereby to be executed and delivered by each @nPand/or Merger Sub at the Closing, and to perfibreir respectiv
obligations hereunder and thereunder and to consuentine transactions contemplated hereby and theféle
execution, delivery and performance by Parent aecger Sub of this Agreement, and by Parent of Swdw
Agreement, and each instrument required hereblyaveby to be executed and delivered by Parent aM¥oger Sub ¢
the Closing and the consummation by Parent andérg®t Sub of the transactions contemplated henethyrereby
have been duly and validly authorized by all neagssorporate action, and no other corporate paings on the part
of Parent or Merger Sub are necessary to authtimgé\greement, with respect to Parent, the Esekgveement or to
consummate the transactions so contemplated. Tdrisefnent and the Escrow Agreement have been ahd eac
instrument required hereby or thereby to be detiddry Parent and/or Merger Sub at the Closingheiltuly and
validly executed and delivered by Parent and/orgdefSub, as the case may be, and, assuming theuthmization,
execution and delivery by the Company and the $tolder Representative in respect of this Agreensaerd,by the
Escrow Agent and the Stockholder Representativespect of the Escrow Agreement, constitutes d,lgghd and
binding obligation of Parent and/or Merger Subthescase may be, enforceable against Parent aviéfgeer Sub in
accordance with its terms, subject to bankrupttgplvency, reorganization or similar laws of gehapplication
affecting the rights and remedies of creditors, @ngleneral equity principles.

(b) The execution and delivery of this AgreemgnParent and Merger Sub and the Escrow
Agreement by Parent, and each instrument requizegbly to be executed and delivered by Parent og&fe3ub at the
Closing, the compliance with the provisions of tAgreement by Parent and Merger Sub and the pomgsif the
Escrow Agreement by Parent and the consummatid®abgnt or Merger Sub, as applicable, of the traisec
contemplated hereby or thereby, will not (i) cortflivith or violate the Articles of Organizationiwe Bylaws of Parent,
each as amended to date and currently in effetieor
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Certificate of Incorporation or the Bylaws of Merdgub, each as amended to date and currentlyantetir (ii) violate
any Legal Requirement applicable to Parent or Me®gid or any of their respective properties ortasse

5.3 _Brokers and Finderd\ll negotiations relating to this Agreement, tiecrow Agreement and the
transactions contemplated hereby and thereby hesm tarried on without the intervention of any Beracting on
behalf of Parent or Merger Sub or any of their eesipe “affiliates” or “associates” (as those terams defined in Rule
405 under the Securities Act) in such manner @gviorise to any valid claim against the Compangmy Company
Stockholder for any brokerage or finder's commissiee or similar compensation.

5.4 _Ownership and Activities of Merger SuBarent owns all of the issued and outstandingeshat
capital stock of Merger Sub. As of the date heesuf as of the Effective Time, except for Liabikti@curred in
connection with its incorporation or organizatiorddhe transactions contemplated by this Agreeraedtexcept for
this Agreement and any other agreements or arragigsneontemplated hereby or thereby, Merger Sulmbiasind at
the Effective Time will not have incurred, directly indirectly, any Liabilities or engaged in anysiness activities of
any type or kind whatsoever or entered into anytats with any Person.

5.5 _ResourcesParent and Merger Sub collectively have as ofitite hereof, and will have at the
Effective Time, access to sufficient inmediatelyaidable cash resources to pay the Total Equity @enation and any
other fees and expenses related to the transactoniemplated by this Agreement.

SECTION 6

CONDUCT OF BUSINESS

6.1 Ordinary CourseDuring the period from the date hereof and camtig until the earlier of the
termination of this Agreement or the Effective Tiftiee “ PreClosing Period), the Company covenants and agrees
that, unless Parent shall otherwise agree in wrigiwhich consent shall not be unreasonably withhée Company
shall and shall cause each Company Subsidiarptauct its business, and the Company shall noshall cause each
Company Subsidiary to not, take any action exaeghe ordinary course of business and in a maoomsistent with
past practices and in compliance in all materigpeets with all applicable Legal Requirements; tniedCompany shall
use all reasonable efforts to preserve intact tsinless organization, and preserve the goodwith@Company and tl
Company Subsidiaries, to keep available the seswtéhe current officers, employees and consudtahthe Company
and the Company Subsidiaries and to preserve #eept relationships of the Company and the ComBaibgidiaries
with customers, suppliers, channel partners aner®brsons with which the Company or a Companyi8ialog has
significant business relations.

6.2 _Required ConsenBy way of amplification and not limitation of thpeovisions of Section 6.1
except as specifically set forth on Section @.#he Disclosure Schedule, as expressly conteeyplay this Agreement,
the Company shall not and shall cause each Confpabsgidiary to not, during the Pre-Closing Periocedly or
indirectly do, or propose to do, any of the follogiiwithout the prior written Consent of Parent (@hconsent
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shall not be unreasonably withheld), which consemst be requested byneail addressed to John Mills and Ina Dalz
millsi@vmware.com and idalal@vmware.com; providédwever, that an email response from either of John Mitls
Ina Dalal consenting to a Company request will @ended to constitute such written consent by Parent:

(@) amend or otherwise change the Company Organizafauments;

(b) issue, grant, sell, dispose of, or encumber orratise mortgage, pledge or subject to any
Lien, or authorize the issuance, grant, sale, di§pa, encumbrance, mortgage or pledge of, any fgzom Securities ¢
securities, or securities exchangeable for or cdifle into securities, of the Company Subsidiaf@ser than pursua
to the exercise of currently outstanding and esalde Company Options or conversion of any curyenitstanding
Company Preferred Stock under the terms thereof);

(c) sell, lease, license, dispose of, or encumberh@ratise mortgage, pledge or subject to any
Lien (which shall include any exclusive licensey assets or properties of the Company or the Coynabsidiaries
(other than for (i) sales of products in the ordyneourse of business and in a manner consistehtpaist practices,
(ii) dispositions of obsolete or worthless assetgjii) sales of immaterial assets not in exces$5®,000 in the
aggregate);

(d) (i) declare, set aside, make or pay any dividenotloer distribution (whether in cash, stock
or property or any combination thereof) in respdany of the Company Securities or securitiehef@Company
Subsidiaries; (ii) split, combine, recapitalizereclassify any of the Company Securities or seesritf the Company
Subsidiaries or issue or authorize or proposestigaince of any other securities in respect ofeindf or in substitutio
for shares of any of the Company Securities orréesiof the Company Subsidiaries (including sémg convertible
into, or exercisable or exchangeable for, equitpgges of the Company Subsidiaries); (iii) amehe terms or change
the period of exercisability of any Company Seesior the securities of the Company Subsidiameduding
securities convertible into, or exercisable or exageable for, equity securities of the Company Bidrses); (iv)
accelerate the vesting of any Unvested Optionp(vEhase, repurchase, redeem or otherwise acqujirefdhe
Company Securities or securities of the Companysi8idries (including securities convertible into,exercisable or
exchangeable for, equity securities of the Comuysidiaries); or (vi) propose to do any of theefming (other than
pursuant to the exercise of currently outstandiogn@any Options under the terms thereof);

(e) (i) acquire (by merger, consolidation or acquisitad stock or assets or otherwise) any
corporation, partnership or other business orgénizar division or business thereof or any matey@tion of the
assets thereof; (ii) incur, assume or guarantedraigbtedness or assume, guarantee or endorskeeswedte as an
accommodation become responsible for, the obligatad any Person, or make any loans or advancesr(thtan (x) as
permitted pursuant to subsection (q) of this Sedii@or (y) for Indebtedness for borrowed money incuficibwing
the date that is foumonths after the date hereof and owed to one oe imoliders of Company Stock or to any natior
recognized bank the proceeds of which are soladd ts fund working capital needs during the Pres{Dig Period;
provided, that, if any
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such Indebtedness is convertible into, exchangdablar otherwise includes any right to acquire aquity interest in
the Company or any Company Subsidiary, such Indeletes shall, by its terms, as of the Closing, ngéo be
convertible into, exchangeable for or otherwisdude any right to acquire any equity interest i@ @ompany or any
Company Subsidiary (any such Indebtedness desdnltéd clause (y), “ Permitted Indebtedn8sgiii) make any
capital contributions to or investments in any otRerson; (iv) enter into, amend or waive any niateight under any
Contract, or enter into, renew, amend or terminatereal property lease, or open or close anyitigcfl/) adopt or
implement any shareholder rights plan; (vi) makeamnmit to make any capital expenditures or pureltddixed asse
which are, individually, in excess of $100,000 aindhe aggregate, in excess of $200,000; or (vayify its standard
warranty terms for its products or amend or modify product warranties in effect as of the datedfen any manner
that is adverse to the Company or any Company 8ialpgj other than, following three (3) months attez date of this
Agreement, with respect to subsections (vi) ang {@ithe extent in the Company’s ordinary courtbusiness
consistent with past practices;

(H adopt a plan of complete or partial liquidatiorssdilution, merger, consolidation,
restructuring, recapitalization or other reorgatimaof the Company (other than the Merger) or @aynpany
Subsidiary or make any material reductions in fprce

(g) take any action to change accounting or Tax repgriblicies or procedures (including,
procedures with respect to revenue recognitionmags of accounts payable and collection of accotateivable),
except as required by changes in GAAP occurringy dfte date hereof or, except as so required by B5A&Range any
assumption underlying, or method of calculating; bad debt contingency or other reserve;

(h) file any income Tax Return, make, revoke or chaamgeTax election inconsistent with p
practices or settle or compromise any federalestatal or foreign Tax Liability, Lien, assessmegtund, offset or
Audit; agree to an extension of a statute of litiotas in connection with any Action related to Textil to file any
income or other Tax Return when due (or, alteredytivfail to file for available extensions) or f&il cause such Tax
Returns when filed to be complete and accuratd negpects; fail to pay any amount of Taxes whee;dile any
amended Tax Returns; enter into any closing agreeaigecting any Tax Liability or refund; or taka, cause or permr
any other Person to take, any action which coutdeimse Parent’s or the Surviving Corporation’safoy of their
Affiliates’) Liability for Taxes, or result in, ochange the character of, any income or gain (inctueny subpart F
income) that Parent or the Surviving Corporationaiay of their Affiliates) must report on any TaertRrn;

(i) pay, discharge or satisfy any Liabilities or Lidnther than the payment, discharge or
satisfaction in the ordinary course of businesssbent with past practices of Liabilities refleti@ reserved against in
the Financial Statements or incurred since Dece®bge2011 in the ordinary course of business ctardisvith past
practices or in connection with this Agreement tredtransaction contemplated hereby or thereby);

() fail to pay accounts payable and other Liabilitrethe ordinary course of business
consistent with past practices;
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(k) modify the payment terms or payment schedule ofraogivables, other than in the
ordinary course of business consistent with pasttimes, or accelerate the collection of receivablesell, securitize,
factor or otherwise transfer any accounts receejabl

() disclose any trade secrets to any Person otherépaesentatives of Parent, or transfer to
any Person any rights to any Intellectual Propeviped by the Company or any Company Subsidiangrdtian
licenses in the ordinary course of business caistith past practices;

(m) enter into any operating lease with annual paymierggcess of $100,000;

(n) commence an Action (other than (i) for the routonéection of bills, or (ii) in such cases
where it in good faith determines that failure tmenence an Action would result in the material impant of a
valuable aspect of its business, provided thainsalts with Parent prior to the filing of such mat);

(0) settle or compromise any pending or threatenedAdtat (i) would involve the payment
of an amount greater than $50,000, (ii) involvesesults in any restriction on the business or ajp@n of the Compan
or any Company Subsidiary or (iii) includes any &$ion of fault or wrongdoing by the Company or &gmpany
Subsidiary;

(p) enter into any labor or collective bargaining agreat or, through negotiation or otherwi
make any commitment or incur any Liability to aapdr organization with respect to the Company gr@mpany
Subsidiary;

(@) (i) increase the compensation payable or to bequayable to any of its directors, officers,
consultants or employees; (ii) make any loan, adeanm capital contribution to, or grant any boraesjerance or
termination pay to, or terminate, enter into or achany employment, severance or similar Contratit amy of its
directors, officers or other employees, other thay advance of business expenses incurred in thieaoy course of
business consistent with past practices and anlicapfe policy of the Company; (iii) establish, gdoenter into,
amend, terminate or otherwise change the covenagenefits available under, any Company Plan or [Byge
Agreement, other than as specifically providedhiy Agreement or as required by applicable Legajutements; or
(iv) change any actuarial assumption or other aptomused to calculate funding obligations withgect to any
pension or retirement plan or change the mannehioh contributions to any such plan are made erbidsis on which
such contributions are determined, other thanachease, as may be required by applicable LeggliRements or
commitments under Contracts which are existingfaseodate hereof and listed in Section 6.2(ghhe Disclosure
Schedule;

() hire any employees (other than non-officer empley@eed in the ordinary course of
business consistent with past practices whoseysialduding bonus is less than $150,000) or hikegteor appoint any
officers or elect any directors, other than witbpect to any director vacancy in accordance weghGbmpany
Organizational Documents or a Company Subsidiaggigerning documents, as applicable;
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(s) enter into any transaction or enter into, modifyewew any Contract which by reason of
size, nature or otherwise is not in the ordinanyrse of business consistent with past practicegharh would be
required to be disclosed under subsections (c)(€d)(g), (h), (i), () or (I) of Section 4.1# the Disclosure Schedule;

() other than in the ordinary course of business stersi with past practice following three
months from the date of this Agreement, enter amp Contract with a customer that is not pursuaitihé¢ Company’s
standard form EULA without modification or with angpner that is not pursuant to the Company’s stahfitam partner
agreement;

(u) terminate, amend, restate, supplement or waiveights under any (i) Contract disclosed
in Section 4.13f the Disclosure Schedule or license with respetttellectual Property (other than in the ordynar
course of business consistent with past practiceg)i) Permit held by the Company or any Comp&upsidiary;

(v) forgive or cancel any Liens, or terminate or waawvy right of substantial value;

(w) knowingly take any action which would adverselyeatfthe ability of the parties to
consummate the transactions contemplated by thisehgent;

(x) (i) take any action that would make any of the espntations or warranties of the Comg
or any Company Subsidiary contained in this Agregmatrue or incorrect such that the condition éctin 9.1(a)
would not be satisfied or otherwise prevent the gany or any Company Subsidiary from performingcause the
Company or any Company Subsidiary not to perfotsngovenants hereunder such that the conditiofogétin Sectior
9.1(b)would not be satisfied or (ii) knowingly omit tokenany action necessary to prevent any such regedsm or
warranty from being untrue or incorrect such that¢ondition in Section 9.1(a)ould not be satisfied or otherwise
prevent the Company or any Company Subsidiary fpenforming, or cause the Company or any Compangi8isoy
not to perform, its covenants hereunder such beatondition set forth in Section 9.1(bpuld not be satisfied;

(y) enterinto any partnership, joint venture, jointelepment or other similar arrangement
with one or more Persons;

(z) enter into any written Contract for the developmahrintellectual Property that will be
jointly owned; or

(aa) take, or agree in writing or otherwise to take, ahthe actions described in Sections 6.2

(a) through 6.2(zabove.
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SECTION 7

ADDITIONAL AGREEMENTS

7.1 Information Statement

(@) Immediately following the execution of this Agreem&y the Company, the Company
shall duly take all lawful action to obtain the Resite Stockholder Approval. Immediately followitige receipt of the
Requisite Stockholder Approval, the Company shaliveér evidence of such approval to Parent.

(b) As expeditiously as possible following the datecoérthe Company shall (i) complete the
preparation of an information statement accuradelycribing this Agreement, the Merger and the gious of
Section 262 of the DGCL (the " Information Staterrign(ii) provide Parent a reasonable opportunitygeiew and
comment on the Information Statement and (iii) éadter deliver the Information Statement to thosen@any
Stockholders that did not execute the Stockholdett& Consent for the purpose of informing thenthef approval of
the Merger, the adoption of this Agreement in adaoce with Section 228 of the DGCL and their rigltider Section
262 of the DGCL and seeking their consent. Thermédion furnished in any document mailed, delivesedtherwise
furnished to the Company Stockholders in conneaiiith the solicitation or their consent to, and jiitan of, this
Agreement and the approval of the principal terfrth® Merger, including the statements in the Infation Statement,
will not contain, at or prior to the Effective Timany untrue statement of a material fact andwatlomit to state any
material fact necessary in order to make the setésmade therein, in light of the circumstancedeunvhich they
were made, not misleading.

(c) Prior to the Effective Time, the Company shall fyothe holders of Company Stock and
Company Options of the Transaction contemplatedhyerto the extent required by the terms and camditof this
Agreement, the Company Organizational DocumenésCibimpany Plans, any Legal Requirement (includieg t
DGCL) or other agreements or instruments goverauah securities and as contemplated herein.

7.2 Confidentiality; Access to Information

(@) Confidentiality. The Company and the Stockholder Representatdeach Company
Securityholder that has executed and delivere&tbekholder Written Consent or a Company Stockhdle¢ter of
Transmittal (collectively, the “ Consenting Secyinblders”), and its legal, financial, accounting and other
representatives, will (a) treat and hold any Caatfithl Information as confidential, and (b) refréiom disclosing any
Confidential Information to any third party (othit@an their legal, financial, accounting or othgresentatives that he
a need to know), provided, however that a CompaagkBolder that is a venture capital fund may mdikelosures to
its partners or members, subject to a duty of clemfiiality, so long as such disclosure is limitedhe results of such
stockholder’'s or member’s investment in the Compamy such other information as is required to Beldsed to such
stockholder or member pursuant to its partnerspipement, limited liability company agreement amparable
organizational agreement. In the event that the iz is requested
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or required pursuant to oral or written questiomemyuest for information or documents in any lggakeeding,
interrogatory, subpoena, civil investigative demasrdsimilar process to disclose any Confidentidimation, the
Company will notify Parent promptly of the requestequirement so that Parent may seek an apptegmiatective
order or waive compliance with the provisions a$tBection 7.2(a)If, in the absence of a protective order or the
receipt of a waiver hereunder, the Company is lggafuired to disclose any Confidential Informatiohe Company
may disclose the Confidential Information to théeet so required (but only to the extent so regl)jrprovided,
however, that the Company shall permit, to the maximuneeipossible, Parent to seek, prior to any suatiafiare,
an order or other assurance that confidentialrtreat will be accorded to the Confidential Inforneatrequired to be
disclosed. The Company will cooperate with Parersgeking such treatment. The provisions of thigi&e 7.2(a)shall
survive termination of this Agreement for any reagdotwithstanding the foregoing, the Company nmeyjude
reference to the existence of this Agreement aedrdnsactions contemplated herein (but withowudlolssire of the
terms of the transactions contemplated hereundrdimg the amount of the Total Equity Considenatimd the Per
Share Consideration) in any request for any thandypconsent necessary for the consummation dféimsactions
contemplated under this Agreement, provided thateht of such reference shall be approved in atkvag Parent.
Notwithstanding anything in this Agreement or ie tBonfidentiality Agreement to the contrary, foliogy Closing, the
Stockholder Representative shall be permitteddol{owing the public announcement of the Mergaublicly
announce that it has been engaged to serve asatich8lder Representative in connection with thedée as long as
such announcement does not disclose any of the tatimas of the Merger or the other transactionderoplated hereir
and (ii) disclose information as required by anplagable Legal Requirement or to employees, adsisorconsultants
of the Stockholder Representative and to the Indgmg Holders, in each case who have a need tovksuch
information, provided that such persons eitherftee to observe the terms of this Section 7@(&)) are bound by
obligations of confidentiality to the Stockholdegeftesentative of at least as high a standard as thgposed on the
Stockholder Representative under this Section ¥.2(a

(b) Access to Information The Company will afford Parent and Parent’s Regnéatives
reasonable access during normal business housspcemises, properties, books, records, finantgaland accounting
records (including, the work papers of the Compamylependent accountants), Contracts, persoroaisel, financie
advisors and auditors during the Pre-Closing Peoambtain all information concerning its businassjuding the
status of product development efforts, propertiesilts of operations and personnel for purposési®Agreement, as
Parent may reasonably request; providedwever, that the Company may restrict the foregoing axt@she extent
that in its good faith judgment (after consultatwith outside legal counsel) any applicable Legafjiirement requires
the Company to restrict or prohibit access to arghgroperties or information. In addition, anyoirthation obtained
from the Company or by Parent pursuant to the acoastemplated by this Section 7.2¢bnall constitute “Confidential
Information” under the Confidentiality Agreement.

7.3 _Public DisclosureNo press release or any public disclosure, eitligten or oral, of the
transactions contemplated hereby or negotiatidasea thereto shall be made by the Company, anyp@agm
Securityholder, the Stockholder Representativengrad the Company’s Representatives, without thaess prior
written consent of Parent. Parent will
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consult with the Company prior to issuing any pretsase or making any public disclosure relatetthécransactions
contemplated hereby.

7.4 _Stockholder Representativdnless otherwise required by applicable LegaluRements, the
Stockholder Representative agrees that it (andgtd, financial, accounting and other represevga)ishall hold in
confidence all non-public information acquired stardance with Section 7.2(aj this Agreement.

7.5 Requlatory Filings; Exchange of Information; Natdtion; Reasonable Best Efforts

(@) Regulatory Filings Each of Parent, Merger Sub and the Company sbaitdinate and
cooperate with one another and shall each useadbnable best efforts to comply with, and shaheafrain from
taking any action that would impede compliance yathapplicable Legal Requirements, and as soagrasonably
practicable after the date hereof, each of Pakatger Sub and the Company shall obtain or mak€atisents with
any Governmental Authority in connection with thenger and the transactions contemplated herebyding: (i) the
filing of Notification and Report Forms with the ETand DOJ as required by the HSR Act as soon atigahble after
the date hereof; (ii) the making of any filings en@ny applicable Foreign Merger Laws as soon astipable after the
date hereof; and (iii) the making of any filinggjuéred under the Securities Act, the Exchange &y, applicable state
or securities or “blue sky” laws and the securiteegs of any foreign country, or any other applieabegal
Requirement relating to the Merger. Each of Pafdetger Sub and the Company will cause all docum#at it is
responsible for filing with any Governmental Authpiunder this Section 7.5(&) comply in all material respects with
all applicable Legal Requirements.

(b) Exchange of InformationParent, Merger Sub and the Company each shallgaall cause
each of their respective Affiliates to) promptlypgly the other with any information that may beuieed in order to
effectuate or obtain any filings or other actiomsguant to Section 7.5(ajgxcept where prohibited by applicable Legal
Requirements, and subject to the Confidentialitye®gnent and any joint defense agreement enterethétitveen the
parties or their counsel, each of Parent, Mergér&w the Company shall (and shall cause eaclenfréspective
Affiliates to) (i) consult with the others prior taking a position with respect to any such filorgother actions, (i) to
the extent reasonably required to permit appropiabrdination of efforts, permit the others toiegwand discuss in
advance, and consider in good faith the views efaters in connection with, any analyses, appeasipresentations,
memoranda, briefs, white papers, arguments, omraoid proposals before making or submitting amthefforegoing
to any Governmental Authority in connection witlisthgreement or the transactions contemplated yece
coordinate with the others in preparing and exchanguch information, (iv) promptly provide the etk (and their
counsel) with copies of all filings, presentati@rsubmissions (and a summary of any oral presengtmade by such
party with any Governmental Authority in connectigith this Agreement or the transactions contenepldtereby and
(v) promptly provide the others (and their coungéth advance notice of, and an opportunity torattéio the extent
permitted by the applicable Governmental Authorigy)y meeting with any Governmental Authority imoection witr
this

55




Agreement or the transactions contemplated hefébtyvithstanding anything to the contrary contaihedein, Parent
shall have the principal responsibility for devigiand implementing the strategy for obtaining aegassary antitrust
competition clearances and shall take the leatl meetings and communications with any Governmiehtahority in
connection with obtaining any necessary antitrustoonpetition clearances, subject to Parent’s alibigs to exchange
of information with the Company pursuant to thit®e 7.5(b)and Section 7.5(c)

(c) Naotification. Each of Parent, Merger Sub and the Company wilfynthe others promptly
upon the receipt of: (i) any comments from any Goreental Authority in connection with any filings other actions
made pursuant hereto and (ii) any request by aef@mental Authority for amendments or suppleméntny filings
or other actions made pursuant to, or for infororaprovided to comply in all material respects vétty Legal
Requirements. Whenever any event occurs that isreshto be set forth in an amendment or supplerteeany filing o
other action made pursuant to Section 7.5Rgrent, Merger Sub or the Company, as the cagdeavill promptly
inform the others of such occurrence and coopéndteng with the applicable Governmental Authgrguch
amendment or supplement.

(d) Reasonable Best EffortdJpon the terms and subject to the condition$os#t herein, eac
of the parties hereto agrees to use all reasohaisteefforts to take, or cause to be taken, albastand to do, or cause
to be done, and to assist and cooperate with trex parties in doing, all things necessary, prapexdvisable to
consummate and make effective, in the most expeditmanner practicable, the Merger and the othas#ctions
contemplated by this Agreement, including usingedisonable best efforts to (i) cause the conditpecedent set fo
in SECTION 8, SECTION 9 and SECTION 10 to be segsf(ii) avoid any Action by any Governmental Aatity;

(iii) obtain all Consents or waivers from third pes, including all applicable Consents under tat@acts ( provided
that the parties will discuss in good faith proaeduto pursue third party Consents with respetitédMerger, it being
understood that the Company shall not make, or tdfenake, any payment or other commitment in cohoe with
obtaining any such Consent without the prior wnit€onsent of Parent, which Consent shall not beasanably
withheld); (iv) defend any Actions challenging tiigreement or the consummation of the transactonsemplated
hereby unless Parent determines, in its reasodgaeetion, after consultation with its counsedtthitigation is not in
its best interest; and (v) execute or deliver adgiteonal instruments necessary to consummaterémsactions
contemplated by, and to fully carry out the purgosk this Agreement. In connection with, and withiimiting the
foregoing, the Company and the Company Board ghalhy takeover statute or similar Legal Requiretris or
becomes applicable to the Merger, this Agreemeangrof the transactions contemplated hereby, liseasonable
best efforts to ensure that the Merger and ther éthesactions contemplated by this Agreement neagdmsummated
as promptly as practicable on the terms contenglayethis Agreement and otherwise to minimize ttiect of any
such Legal Requirement on the Merger, this Agred¢raed the transactions contemplated hereby. Nostatiding
anything in this Agreement to the contrary, nothtegtained in this Agreement shall be deemed toiredParent or
any of its Subsidiaries to take, or agree to takg,Action of Divestiture.
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7.6 _Advise of Change®uring the Prezlosing Period, Parent and the Company shall prigraplvise
the other party in writing to the extent it has Wwhedge of (a) any event or circumstance that woeggonably be
expected to result in any representation or wayrarede by it (and, in the case of Parent, made ésght Sub) in this
Agreement becoming untrue or inaccurate in any nahtespect, (b) any event or circumstance thatld/oeasonably
be expected to result in the failure by it (andh@& case of Parent, by Merger Sub) to comply inraaterial respect
with or satisfy in any material respect any coveneondition or agreement to be complied with drséad by it under
this Agreement prior to the Effective Time, (c) avigterial Adverse Effect or (d) any notice or ottemmunication
from any Person alleging that the Consent of sukdh is or may be required in connection withtthesactions
contemplated by this Agreement; providdtbwever, that no such notification will be deemed to prevar cure any
breach of, or inaccuracy in, amend or supplemeyntSaction of the Disclosure Schedule, or otherdiselose an
exception to, or affect in any manner, the repregems, warranties, covenants or agreements qgidhtges (or
remedies with respect thereto) or the conditiorthéoobligations of the parties or the Indemnifythglders under this
Agreement.

7.7 _CooperationSubject to compliance with applicable Legal Reguients, from the date hereof
until the Effective Time, the Company shall conperiodically with one or more representatives afelRato report on
operational matters that are material and the gés&tus of ongoing operations, in each casemegpect to the
Company and the Company Subsidiaries. For the amoglof doubt, the Company shall continue to opatabusines
and make business decisions independently of Pangihthe Effective Time.

7.8 Company Plans

(@) To the extent direct to do so in writing by Parenor to the Closing, the Company shall
take all actions necessary and appropriate to teti@ithe Company Plans referred to in Sectiorof/tBe Disclosure
Schedule contingent upon and effective as of imatetyi prior to the Closing, including sending apgprate notices to
the Company’s employees and the taking of all astiny the Company Board to effectuate the ternonatf the
Company’s 401(k) plan, such termination to be eéffedmmediately prior to the Closing; provided ti@mpany shall
provide Parent for its review and comment advames of communications with the Company’s emplsyedating
to such termination.

(b) Prior to the Closing, the Company shall take diloss to (i) deliver to Parent its calculat
of Potential 280G Benefits and (ii) obtain the veaiof such Potential 280G Benefits and requisifg@yal, as
described in Section 280G(b)(5) of the Code anduligns §81.280G-1 thereunder, with respect tadmestatement of
such Potential 280G Benefits if such payments oebies could reasonably be expected to resultenrtiposition of
any excise tax imposed under Section 4999 of thie@orrsuant to documents substantially in the fattacched as
Exhibit | ; provided, that the Company shall provide Parent for itseevand comment advance copies of its
calculations and communications by which it intetalseek such waiver and requisite approval.

7.9 Termination of Certain Agreementdn or prior to the Closing Date, the CompanyIslaald shall
cause each Company Subsidiary to, (a) terminateaaltracts with
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any Related Parties (the “ Related Party Agreenigritgéher than (i) those Contracts set forth ont®ec7.9of the
Disclosure Schedule, (i) employment related Cartgrand (iii) Contracts the continuation of whickrént has

approved in writing) and (b) deliver releases exediy such Persons with whom the Company or a @agnp
Subsidiary has terminated such Contracts pursoahid Section 7.9roviding that such Related Party Agreement has
been terminated and is of no further force andcétiad no further payments are due, or may becaragahd neither
the Surviving Corporation or Parent has any furthability, under or in respect of any such terntecaContracts.

7.10 _NeShop.

(@) The Company shall not, and shall not permit anysoRepresentatives to, directly or
indirectly, (i) discuss, negotiate, undertake jaé, authorize, recommend, propose, enter intaowingly encourage,
whether as the proposed surviving, merged, acquotracquired corporation or otherwise, any tratisaénvolving an
Acquisition Proposal, other than the transactiargemplated by this Agreement, (ii) facilitate,isi] initiate or
knowingly encourage discussions, negotiations bnsssions of proposals or offers in respect of agusition
Proposal, (iii) furnish or cause to be furnishedamy Person, any information concerning the bgsineperations,
properties or assets of the Company or any Comfabgidiary in connection with an Acquisition Proglo®sr
(iv) otherwise consent to, or cooperate in any wéki, or assist or participate in, facilitate ordwingly encourage, ar
effort or attempt by any other Person to do or seskof the foregoing.

(b) The Company shall notify Parent orally and in wagtipromptly (but in no event later than
twenty-four (24) hours) after receipt by the Compaor any of its Representatives of any AcquisitRroposal from
any Person, other than Parent, or any requesofoipnblic information relating to the Company oy &ompany
Subsidiary or for access to the properties, booksaords of the Company or any Company Subsidigrgny Person,
other than Parent. Any such notice of an Acquisiffsoposal shall include the name of the proposechaser, the
dollar amount, if any, of the purchase price of Awguisition Proposal, its composition (i.e., caségurities, etc.), any
material contingencies (e.g., earn-out or othedd@mns) and any other material terms and provisitereof.

(c) The Company shall (and shall cause its Represeesdtn), immediately cease any existing
discussions or negotiations with any Persons (dtfeer Parent) conducted heretofore with respeahyoAcquisition
Proposal. The Company or any Company Subsidiany sbarelease any third party from the confidelysand
standstill provisions of any agreement to which@wenpany or any Company Subsidiary is a party.

7.11 Takeover LawsThe Company and its board of directors shalu&e) all reasonable efforts to
ensure that no state takeover law or similar L&ggjuirement is or becomes applicable to this Agesgnthe Merger
or any of the other transactions contemplated lyemeld (b) if any state takeover law or similar Lidgaquirement
becomes applicable to this Agreement, the Mergangrof the other transactions contemplated herfgyre that the
Merger and the other transactions contemplatedieray be consummated as promptly as practicabteeoterms
contemplated by this Agreement and otherwise t@teethe effect of
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such Legal Requirement on this Agreement, the Meaagd the other transactions contemplated hereby.
7.12 _Tax Matters

(@) All Tax sharing, allocation, indemnity or similagr@ements with respect to or involving
Company or its Subsidiaries will be terminated fathe Closing Date.

(b) Any power of attorney with respect to Taxes or Returns of the Company will be
terminated as of the Closing Date.

7.13 _Unaudited Financial Statemenifie Company will cause to be prepared and deld/er Parent,
five (5) Business Days before the Closing, (a) adgfaith estimate of the Company’s balance sheef ttee Closing
Date, without giving effect to the transactionsteomplated by this Agreement occurring on the Clpé$xate, and (b)
the Company’s unaudited balance sheet as of, aklhted statements of operations, convertibleepes stock and
stockholders’ deficit and cash flows for the fisgahr to, the last day of the month immediatelcpding the fifth (3")
day before the Closing Date.

7.14 Audited Financial Statemenfhe Company will deliver to Parent the final aadiconsolidated
balance sheet of the Company as of December 31, @ the related statements of operations, cahleedreferred
stock and stockholders’ deficit and cash flowsthar fiscal years then ended, including the noteseto prior to the
Closing Date.

SECTION 8

CONDITIONS PRECEDENT TO THE OBLIGATIONS
OF EACH PARTY TO EFFECT THE MERGER

The respective obligations of each party to thise&gent to consummate the Merger and effect tihheddions
contemplated hereby shall be subject to the satisfaat or prior to the Closing Date of the folloy conditions:

8.1 _Stockholder ApprovalsThe Requisite Stockholder Approval shall not hagen rescinded,
revoked or changed.

8.2 _No Order No temporary restraining order, preliminary ormanent injunction or other order or
judgment preventing the consummation of the Meogehe other transactions contemplated by this égpent shal
have been issued by any court of competent jutisdi@and remain in effect.

8.3 _Antitrust Approvals The waiting period applicable to the consummatibthe Merger (and any
extension thereof) under the HSR Act and the Farblgrger Laws of the countries set forth on Sec8@of the
Disclosure Schedule, shall have expired or terrashaarly and any and all approvals under Foreigrgbtd_aws of thi
countries set forth on Section &8the Disclosure Schedule shall have been obtanddshall be in full force and
effect.
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SECTION 9

ADDITIONAL CONDITIONS PRECEDENT TO THE
OBLIGATIONS OF PARENT AND MERGER SUB

The obligations of Parent and Merger Sub to consatartine Merger and effect the other transactions
contemplated hereby shall be subject to satisfadioto the extent permitted by applicable Legatjidrements, waivt
by Parent at or prior to the Closing Date of eafctine following conditions:

9.1 Representations, Warranties and Covenants

(@ (i) (A) Each of the representations and warrargigthe Company in Sectiongt.1(a), 4.3
and 4.5together with Section 4.2he “ Fundamental Representatidpef this Agreement shall be true, complete and
correct in all respects as of the date of this Agrent and at the Effective Time as though suchesgmtations or
warranty had been made at the Effective Time (ebitegh those representations and warranties widdheas matters
only as of a particular date shall remain true, plete and correct as of such date (B) the reprasens and warranties
of the Company in Section 4(€apitalization) shall be true, complete and cdrieall respects as of the date of this
Agreement and at the Effective Time as though sephesentations or warranties had been made &ffibetive Time,
provided, that such representations or warranties shalbeateemed incorrect solely due to the fact that an
representation or warranty as to a number of seesioutstanding set forth therein differs from #titual number by no
more than one percent (1%), and (ii) each of theratepresentations and warranties of the Compathjis Agreement
shall be true, complete and correct in all respastsf the date of this Agreement and at the Bffedlime as though
such representation or warranty had been made &fthctive Time (except that (x) those represémtatand
warranties which address matters only as of aquéati date shall remain true, complete and coasdf such date and
(y) in the event the End Date is extended to thedTlnd Date, the representations and warranti€&ection 4.1%hall
have been true, complete and correct as of theodldies Agreement and as of the Second End Dpteyided,
however, that the condition set forth in this Section 8){i{) shall be deemed satisfied unless the aggregate effall
such failures of such representations and warmtai®e true, complete and correct (for purposekisfproviso,
determining the truth, completeness or correctoéssch representations and warranties withoungieffect to any
gualifications with respect to materiality or MasrAdverse Effect included therein), taken togethas not had and
would not have Material Adverse Effect; and proddéurther, that, nothing contained in this Section 9.1&a)
elsewhere herein shall affect a Parent IndemnPRiady’s right to indemnification pursuant to SECNQ5 if the
Closing occurs.

(b) The Company and the Stockholder Representativélsnat performed and complied
individually and in the aggregate in all materidpects with all covenants and obligations of Ageeement required
be performed and complied with by them as of tHed&ifve Time.

9.2 No Material Adverse EffecSince the date of this Agreement, there shalhagt occurred any
Material Adverse Effect; providechowever, that between the Second End
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Date and the Third End Date any breaches of theseptations and warranties in Section 418l not be considered
in determining if a Material Adverse Effect has weed.

9.3 Litigation and Legal RequiremenfBhere shall be no action pending against PatleatCompany
or any of their respective affiliates by any Goveamtal Authority or any Legal Requirement enactedezmed
applicable (a) seeking to enjoin or make illegalagt or otherwise restrain or prohibit the consutimmeof the Merger
or the other transactions contemplated herebyekisg material damages with respect thereto, @f)would result in
the Merger or any of the other transactions contateg hereby being rescinded following consummationseeking t
require an Action of Divestiture or (d) that othé&®/would, individually or in the aggregate, havdaterial Adverse
Effect.

9.4 Employee Matters and Noompetition Agreements(i) The Offer Letters with each of the
persons listed on Section 9.4¢d)the Disclosure Schedule shall remain in fulcand effect as of the Effective Time
(other than as a result of any termination thebgoParent); providegdhowever, if the Effective Time is after the
Second End Date then the Offer Letters with notleas three (3) of the persons listed on Sectid(aof the
Disclosure Schedule and including each of the peréisted on Section 9(%) of the Disclosure Schedule shall remain
in full force and effect as of the Effective TinmHler than as a result of any termination thergdParent), and (ii) all
persons who have signed such Offer Letters, slkeadlldbe to, and shall not have indicated to PatketCompany or any
of their Representatives an unwillingness, to penfmm accordance with such Offer Letters. In therdguhe Effective
Time occurs prior to the Second End Date, no less eight (8) of the persons listed on Sectioncd @f(the Disclosure
Schedule shall have executed offer letters witleftasr one of its Subsidiaries and such offer istsdall remain in full
force and effect as of the Effective Time (otherttas a result of any termination thereof by P@renvvided, howeve
that in the event the Effective Time occurs aftethie Second End Date, no less than seven (7eqidhsons listed on
Section 9.4(cpf the Disclosure Schedule shall have executed Efteers with Parent or one of its Subsidiaried auct
offer letters shall remain in full force and effest of the Effective Time (other than as a redudtny termination there
by Parent). No less than 75% of the employeeseoCibmpany engaged in research and developmerititas date
hereof or as of immediately prior to the Closingolading from such calculation any of the persom®wave signed
any of the offer letters referred to above in Bection 9.4and those identified by Parent as a person whomenPdoes
not expect to employ after the Closing), shall h@va the event Parent has extended such emplayexdfer letter
containing a reasonable compensation package, texkan offer letter with Parent or (i) if Paremtshnot extended
such employee an offer letter containing a readenampensation package, not terminated their egnpat with the
Company or a Company Subsidiary; providégwever, in the event the Effective Time is after the Set&nd Date,
this sentence shall be read to replace 75% with. @36f the Closing Date, all of the Non-competitidgreements
executed and delivered concurrently with the exeoutf this Agreement will be in full force and ettt (subject to any
applicable Legal Requirements and other than asuwtrof any termination thereof by Parent).

9.5 _Conversion of Preferred Stadkach issued and outstanding share of CompangrredfStock
will have been converted into Company Common Smakuant to the Stockholder Written Consents.
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9.6 _Company Restricted Stock UnitBhe Company shall have issued Company Restrigtieck
Units in satisfaction of anticipated grants of Camyp Options as set forth in Section 3.3(g)

9.7 Deliveries Parent shall have received the items listed cii@®11.1.

SECTION 10

CONDITIONS PRECEDENT TO OBLIGATIONS OF THE COMPANY

The obligations of the Company to consummate thegbteand effect the transactions contemplated geaeb
subject to the satisfaction or, to the extent pteaiby applicable Legal Requirements, wavier ley@ompany at or
prior to the Closing Date of the following conditm

10.1 Representations, Warranties and Covenants

(@) Each of the representations and warranties of ParehMerger Sub in this Agreement
shall be true, complete and correct in all mategapects, in each case, at the Effective Timaasgh such
representation or warranty had been made at tleetizf@ Time (except that those representationsaarcanties which
address matters only as of a particular date stalhin true, complete and correct as of such daie)),

(b) Parent and Merger Sub shall have performed and leeaipdividually or in the aggregate
in all material respects with all covenants andgattions of this Agreement required to be perforraed complied witl
by them as of the Effective Time.

10.2 Deliveries The Company shall have received the items liste®kction 11.2

10.3 _Parent Restricted Stock Unitarent and/or its Subsidiaries shall have issiffed letters to
current employees of the Company and/or Compangi8iabies which remain in full force and effectadghe
Effective Time, and which provide for the granstach employees of restricted stock unit awardsraoyéarent Class
A Common Stock valued at an aggregate of not lems the amount listed on Section 16f3he Disclosure Schedule
pursuant to a retention plan established by thedofDirectors of Parent in accordance with threnteof the
agreement between Parent and the Company of evemei@with listed on Section 1®8the Disclosure Schedule.

SECTION 11

CLOSING DELIVERIES

11.1 Closing Deliveries of the Comparkt or prior to the Closing or as otherwise indezhbelow,
the Company shall deliver, or caused to be deldjareParent the following:
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(@) acertificate executed on behalf of the Companitd€hief Executive Officer or its Chief
Financial Officer certifying to the effect that, afsthe Effective Time, each of the conditionsfeeth in Sections 9.1
and 9.Zhas been satisfied;

(b) the Certificate of Merger, duly executed by the @any;

(c) the Escrow Agreement, duly executed and deliveyetthd Stockholder Representative,
such agreement to be in full force and effect ahefEffective Time;

(d) acertificate of the Secretary of the Company d#tedClosing Date, in form and substance
reasonably satisfactory to Parent as to (i) the @@ Organizational Documents, (ii) the attachedas taken by the
Company Board and the Company Stockholders to aaththis Agreement, the Merger and the other aetiens
contemplated hereby, and (iii) the incumbency agdatures of the officers of the Company executing Agreement
and the other agreements, instruments and othenuads executed by or on behalf of the Companyuamtsto this
Agreement or otherwise in connection with the teations contemplated hereby;

(e) an affidavit of mailing, in such form as reasonaddyisfactory to Parent, that Company has
delivered to each Company Securityholder (othen thach Securityholders that delivered a Stockhdidetten
Consent immediately following the execution andwiel of this Agreement) the Information Statemand that the
Company has complied in all respects with the memquents under Section 228 of the DGCL;

() resignations, dated the Closing Date, of each diremnd, to the extent requested by Parent
each officer of the Company, effective at or ptimthe Effective Time;

(g) the Company’s minute books and stock record boolsta the extent requested by Parent,
all other documents, books, records, agreement§irzantcial data in the possession of the Company;

(h) the legal opinion of Pillsbury Winthrop Shaw PittmialLP as to the capitalization of the
Company in customary form reasonably acceptabiRatent;

(i) evidence, reasonably satisfactory to Parent, leaCompany Stockholders (i) have
approved by the requisite vote any Potential 28@@d#ts in a manner that is effective under Sec2i®0G(b)(5) of the
Code and Regulations 8§1.280G-1 thereunder orgughvoted upon such Potential 280G Benefits andettpeisite
stockholder vote was not obtained with respechéoRotential 280G Benefits and that the “disquedifindividuals” (as
such term is defined in the Treasury Regulationsnuigated under Section 280G of the Code) shdkitaany and all
Potential 280G Benefits;

() evidence, reasonably satisfactory to Parent, Hgettermination of the Company Plans
referred to in Section 7@ the Disclosure Schedule (to the extent direbie&arent), without any Liabilities thereun
on the part of the Company or any of the Comparhskiiaries;
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(k) evidence, reasonably satisfactory to Parent, #settermination of the Related Party
Agreements required to be terminated pursuant ¢dde7.9(and the releases with respect thereto contemplated
Section 7.9;

() acertificate dated the Closing Date from the Camyatisfying the requirements set forth
in Treasury Regulation Sections 1.1445-2(c)(3) &8@7-2(h), in form and substance reasonably satisfy to Parent,
certifying that the Company is not nor has beebaited States real property holding corporatiors’ dafined in
Section 897(c)(2) of the Code) at any time durimgfive (5) years preceding the date of the cedié;

(m) if required by the Escrow Agent or Paying Ageng thformation described in Treasury
Regulations Section 1.6045A-1 with respect to tbenBany Securities being acquired pursuant to tigieédment,
including (i) whether or not a particular secuigya “covered security” under the applicable Treaftegulations, and
(i) if a security is a “covered security”, eachr@eany Securityholder’s date of acquisition of, aodt basis in, the
applicable security, and any other information thatquired, or reasonably requested, by Pareitd designee to
comply with Parent or its designee’s Tax reportibigations under the Code and Treasury Regulatiaokiding IRS
Form 1099-B reporting requirements;

(n) evidence reasonably satisfactory to Parent, o$#tisfaction of the conditions set forth in
Section 9.4f this Agreement;

(0) evidence, reasonably satisfactory to Parent, teaCompany has obtained joinder
agreements of the Indemnifying Holders in the fattached as Exhibit Ghe “ Indemnifying Holder Joinder
Agreements from the Persons listed in Section 11.1(odfixhe Disclosure Schedule and a General Releasec{brs
and Officers) in the form attached hereto as ExHildrom the Persons listed in Section 11.1(o)fithe Disclosure
Schedule (the * D&O Releas8s

(p) the Securityholder Schedule, dated and deliver&thtent two (2) Business Days prior to
the Closing Date, which shall be delivered withedtiticate executed by the Company’s Chief Exea@i@ifficer or its
Chief Financial Officer certifying as to the calatibns therein. With respect to the calculatiofsfimated Company
Transaction Expenses, the Company shall delivBatent copies of any invoices and other accoumtirsgich
expenses.

11.2 Closing Deliveries of Paremt or prior to the Closing, Parent shall deliver cause to be
delivered, to the Company the following:

(@) a certificate executed on behalf of the Parentri®y af its officers having the title of Vice
President or above certifying to the effect thatphthe Effective Time, the conditions set fortiSection 10.hbove
have been satisfied;

(b) the Escrow Agreement, duly executed and deliveyeddrent;
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(c) the Total Equity Consideration, less the Escrow Antpshall have been deposited with
Payment Agent; and

(d) the Escrow Amount shall have been deposited wetEscrow Agent.

SECTION 12

SURVIVAL

12.1 _Representations and Warranties of the @ognpnd the Stockholder Representatind
representations and warranties of the Companyta&tockholder Representative contained hereinycartificate
required to be delivered by the Company pursuaBeitdionsl1.1(a), (I) and (p)shall survive the Closing and shall
continue until 12 months after the Effective Tintee(* Escrow Period), provided that if any claims for
indemnification have been asserted with respeahtmaccuracy or a breach of such representatimhsvarranties pric
to the end of the Escrow Period, such claims shaillive and continue in effect until final resotutiof such claims.

12.2 _Covenants and Obligations of the Compalythe Stockholder Representativ&ll covenants
and obligations of the Company and the StockhdRipresentative contained herein or in any docuncenificate or
other instrument required to be delivered hereumdeonnection with the transactions contemplatecthby shall
survive the Closing and continue in full force uipgrformed in accordance with their terms.

12.3 Representations, Warranties, Covenant©dtidations of Parent and Merger Suhll
representations and warranties of Parent or Megbrcontained herein or any certificate requirebet@elivered by
Parent pursuant to Section 11.2¢hall terminate at the Effective Time.

12.4 Covenants and Obligations of Parent andh®teSub. All covenants and obligations of the Pa
and Merger Sub contained herein shall survive tlosi@g and continue in full force until performadaccordance with
their terms.

12.5 Effect on Statute of Limitation#t is the express intent of the parties thathé applicable
survival period for an item as contemplated by iBact2.1or Section 12.3nay be shorter than the statute of limitati
that would otherwise have been applicable to stach,ithen, by contract, the applicable statuténotations with
respect to such item shall be reduced to the gheditsurvival period contemplated hereby. The maftigher
acknowledge that the time periods set forth ini8act2.1or 12.3for the assertion of claims under this Agreemeat ar
the result of armsfength negotiation among the parties and that ihieyd for the time periods to be enforced as al
by the parties.
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SECTION 13

TERMINATION

13.1 Termination Prior to the Effective Timetb& Merger. This Agreement may be terminated at
time prior to the Effective Time, by action takenamthorized by the Board of Directors or any atitesl Committee
thereof of the terminating party or parties:

(@) by mutual written Consent of each of Parent andbepany;

(b) Dby either the Company or Parent if the Merger shatlhave been consummated by Jan
21, 2013 (the “ End Dat®; providedthat the right to terminate this Agreement undes 8ection 13.1(b3hall not be
available to any party whose action or failuredbleas been a principal cause of the failure oiMleeger to occur on or
before such date and such action or failure tc@astitutes a breach of this Agreement unless aotbn or failure is
incapable of being cured; providetoweverthat at the request of the other party the iniiatl Date may be extended
thirty (30) days for the parties to use commergiedlasonable efforts to come to a mutually agreseadsdolution, or to
the extent capable, resolve such breach. In thet ¢lve condition set forth in Section &Ball not have been satisfied
the fifth (5") Business Day prior to the End Date, and the peegking to extend the End Date pursuant to this
Section 13.1(b}hall have complied with its obligations under 8et¥.5, such party may unilaterally extend the End
Date until July 21, 2013 (the “ Second End Datdoy notice delivered to the other party at any timeéwveen the fifth (
™) Business Day prior to the End Date and the Eng [ which case the End Date shall be deemed fortall
purposes such extended date. In the event thetammdet forth in Section 8.hall not have been satisfied on the fifth
(5™) Business Day prior to the Second End Date angdlniy seeking to extend the Second End Date puirsodhis
Section 13.1(b3hall have complied with its obligations under 8et¥.5, such party may unilaterally extend the End
Date until October 21, 2013 (the “ Third End D3teby notice delivered to the other party at aimyet between the fifth
(5™) Business Day prior to the Second End Date an@#uwend End Date, in which case the End Date bhaleemed
to be for all purposes such extended date.

(c) by either the Company or Parent, if a Governmehtahority shall have issued or enacted
any Legal Requirement or taken any other actiotlghing the failure to have taken an action), ig ease having the
effect of permanently restraining, enjoining oresthise prohibiting the Merger, which Legal Requigsthis final and
nonappealable, as applicable;

(d) by the Company, (i) upon a breach of any repreientavarranty, covenant or agreement
set forth in this Agreement by Parent or Merger,2ul{ii) if any representation or warranty of Rarer Merger Sub
shall have become untrue, in either case suchtibatonditions set forth in Section 1@vbuld not be satisfied as of the
time of such breach or as of the time such reptaen or warranty shall have become untrue, predttiat if such
inaccuracy in Parent’s or Merger Sub'’s represesriatand warranties or breach by Parent or MergerisScurable
prior to the End Date through the exercise of reabte efforts, then the Company may not termin@geAgreement
under this Section 13.1(gyior to thirty (30) days following the receipt wfitten notice from the Company by Paren
such breach (it being
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understood that the Company may not terminategieement pursuant to this Section.1®l) if the Company or a
Company Subsidiary shall have materially breachesdAgreement or if such breach by Parent or Me8ydr is cured
such that such conditions would then be satisfied);

(e) by Parent, (i) upon a breach of any representatvan;anty, covenant or agreement set 1
in this Agreement by the Company, or (ii) if anpmesentation or warranty of the Company shall Hm@me untrue,
in either case such that the conditions set fortBaction 9.br Section 9.2vould not be satisfied as of the time of such
breach or as of the time such representation arawgr shall have become untrue, provided thatehsnaccuracy in
the Company’s representations and warranties achrby the Company is curable by the Company poitine End
Date through the exercise of reasonable efforés) Barent may not terminate this Agreement undeiSiction 13.1(e)
prior to the thirty (30) days following the recegdtwritten notice from Parent by the Company aftsbreach (it being
understood that Parent may not terminate this Agese pursuant to this Section 13.1lifarent shall have materially
breached this Agreement or if such breach by thagamy or the Stockholder Representative is cureld that such
conditions would then be satisfied);

(H by Parent, if the Stockholder Written Consentsesenting the Requisite Stockholder
Approval shall not have been obtained immediatelipWing the execution of this Agreement or shal/éa been
rescinded, revoked or changed such that the Compaignger has the Requisite Stockholder Appromal;

(g) by Parent, if a Material Adverse Effect shall haeeurred, or Parent first becomes awal
a Material Adverse Effect, after the date hereof.

13.2 Notice of Termination; Effect of Termirati.

(@) If a party wishes to terminate this Agreement pansio Section 13.1then such party sh
deliver to the other parties to this Agreement déten notice stating that such party is terminatimg Agreement and
setting forth a brief description of the basis dmahk such party is terminating this Agreement. Aegmination of this
Agreement under Section 13&ahove will be effective immediately upon the delwef a valid written notice of the
terminating party to the other parties hereto.

(b) Inthe event this Agreement is terminated purst@&tection 13.1(bdnd all conditions to
Closing are otherwise satisfied (other than coodgithat by their nature are to be satisfied asiGtf) except the
condition set forth in Section 8tfas not been satisfied, Parent shall pay to thep@aagy promptly, but in any event
within ten (10) Business Days following the datdeyfnination, the amount set forth on Section 18.8f the
Disclosure Schedule, by wire transfer of immediagelailable funds to an account designated in mgiby the
Company. Notwithstanding anything in this Agreemerthe contrary, in the event that the Companyl sbeeive
payment pursuant to this Section 13.2(thje receipt of such amounts shall be deemed ligleated damages for any
and all losses or damages suffered or incurrethédyCompany or any of its Affiliates or any otherdea in connection
with this Agreement (and the termination theretfg, transactions contemplated hereby (and the abameht thereof)
or any matter forming the basis for such termirmgtaind none of the Company, its Affiliates or atlyeo Person shall
be entitled to bring or maintain any other clainetién or
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proceeding against Parent or Merger Sub arisingbiltis Agreement (and the termination theredf, transactions
contemplated hereby (and the abandonment thereaf)yomatter forming the basis for such termination

(c) Inthe event of the termination of this Agreemenpeovided in Section 13,1his
Agreement shall be of no further force or effedhwut Liability (other than any payment requireadguant to Section
13.2(b)) on the part of any party hereto; providdtbwever, that notwithstanding anything herein to the camnti(i) the
provisions set forth in Sectio@s2(a), 7.3, 7.4, this Section 13.2SECTION 14 and SECTION 19, each of which s
survive the termination of this Agreement andr{othing herein shall relieve any party from Liatyilior any willful
breach of this Agreement or willful failure to fililfany condition set forth in this Agreement prtorsuch termination.
No termination of this Agreement shall affect thdigations of the parties contained in the Confiddity Agreement
all of which obligations shall survive terminatiohthis Agreement in accordance with their terms.

SECTION 14

FEES AND EXPENSES; OPERATING COSTS

14.1 _GeneralExcept as otherwise provided in this Agreemeta(l fees, costs and expenses of
Parent or Merger Sub incurred in connection wite fkgreement and the transactions contemplatedieirecluding
fees and expenses of financial advisors, finarsgahsors, legal counsel and other advisors, sbabid by Parent or
Merger Sub whether or not the Merger is consummaned(b) all fees, costs and expenses of the Sobabdih
Representative and all Company Transaction Expestsdkbe paid by the Company Securityholders wdretin not the
Merger is consummated, except that, if the Merg@onsummated, all amounts included in EstimatadgSaction
Expenses shall be paid by Parent or its Subsidiarie

14.2 Operating CostsThe parties hereto agree to comply with the alblomns set forth oSection 14..
of the Disclosure Schedule.

SECTION 15

INDEMNIFICATION

15.1 _Indemnification of Parent Indemnified Regt Each Indemnifying Holder shall be deemed to
have agreed upon surrender of his, her or itsfioate(s) which immediately prior to the EffectiVene represented
shares of Company Stock, and hereby agrees, toiméle defend and hold harmless Parent, Merger S,
respective Affiliates (including, following the Eittive Time, the Surviving Corporation and the CampSubsidiaries
and their respective directors, officers, employs&sckholders, agents, representatives, successadrassigns
(collectively, the “ Parent Indemnified Partigdrom and against, and such Parent Indemnifiediésashall be entitled
to be compensated and reimbursed for, any andaaiddes based upon, arising from or related to athedollowing
(each a “ Parent Clair):
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(@) any misrepresentation or breach or failure of @apresentation or warranty made by the
Company or the Stockholder Representative in tigie@ment, the Escrow Agreement or in any certdéicatjuired to
be delivered by the Company pursuant to Sectldn¥(a), (1) and (p)under this Agreement to be true, complete and
correct in all respects as of the date hereof araf the Closing Date (in each case, as such repeson or warranty
would read if all qualifications as to Knowledgedanateriality, including each reference to the miedi term Material
Adverse Effect, were deleted therefrom);

(b) any breach or non-fulfilment of any covenant oresgnent made or to be performed by the
Company in this Agreement;

(c) any amount of Company Transaction Expenses, exoe¢pé extent that such Company
Transaction Expenses have been included in Estih@@denpany Transaction Expenses;

(d) any amount of Change in Control Payments, excefpted@xtent that such Change in
Control Payments have been included in the calonlaif the Estimated Change of Control Payments;

(e) any amount of Company Debt, except to the extattsich Company Debt has been
included in the calculation of the Estimated ConypBebt;

(H any amount by which the Estimated Company Cash Atexceeds the Company Cash
Amount;

(g) any fraud in connection with this Agreement or agyeement or instrument entered intc
the Company in connection with this Agreement;

(h) any amounts that a Company Securityholder is edtith receive in connection with the
Merger pursuant to the Company Organizational Das) any written or oral agreement with the Corgpamany
other Legal Requirements in excess of the amouintated on the Securityholder Schedule (as updatesiiant to
Section 11.1(p) as the amount such Company Securityholder ileshtio receive in connection with the Merger;

() any inaccuracy in the Securityholder Schedule dedigt to Parent pursuant to Section 11.1

(p).

15.2 Indemnification of Directors and Officafsthe Company

(@) During the period ending six (6) years after thie&ive Time, Parent will ensure that the
Company fulfills its obligations to the present dadner members of the Company Board and presehtamer
officers of the Company (* Covered Persdnpursuant to the terms of the Company’s Orgarora Documents and
any indemnification or other agreements as in effeche date hereof; providethowever, that in the event the
Company does not have the resources to honor tegdimg obligations, Parent shall honor such okibgs.
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(b) No Indemnifying Holder (solely in their capacity stsch) will have any right of
contribution, right of indemnity or other right tgmedy against Parent or the Surviving Corporataronnection with
any indemnification obligation pursuant to the terofthe Company’s Organizational Documents and any
indemnification or other agreements as in effectnendate hereof.

(c) Prior to the Effective Time, the Company will puasle a prepaid directors’ and officers’
liability insurance “run-off policy” with a claimperiod of six (6) years from the Closing Date, anderms and
conditions no less favorable to the Covered PerSasthose in effect under the Company’s exidtiingctors’ and
officers’ liability insurance policy in effect oiné date hereof, for the benefit of the Covereddrersvith respect to
their acts and omissions as directors, officerseangloyees of the Company or its Subsidiaries ooy prior to the
Closing Date.

15.3 Remedy; Essential Terms

(@) Other than with respect to Damages arising fromelated to any misrepresentation or
breach or failure of any Fundamental Representatwth respect to which the Basket shall not apthlg, Indemnifying
Holders will have no obligation to indemnify therBat Indemnified Parties pursuant to Section 15.4t&ess and until
the aggregate amount of all Damages incurred dergaf by the Parent Indemnified Parties subjeatdemnification
under Section 15.&xceeds $500,000 (the “ BasKgtat which point the Parent Indemnified Partibalsbe entitled to
recover the entire amount of such Damages fronfirtedollar of loss as if such Basket did not &xiExcept for
indemnification in respect of Parent Claims relateéraud, the aggregate amount of indemnificatigailable
hereunder for any damages for any matters reléditigis Agreement and any certificate or instrunaalivered
pursuant hereto shall be restricted to the amaoiuthieoEscrow Fund and recovery from the Escrow Faimall be the
sole and exclusive remedy at law of the Parentrimdiged Parties. The Liability of the Indemnifyirkdplders for
indemnification hereunder shall be joint and selvénahe case of Parent Claims related to frawdingdemnifying
Holder shall be individually liable for more tharetaggregate amount of the Per Share Considewattaally received
by such Indemnifying Holder (including all amounistributed to such Indemnifying Holder from thecEsv Fund, if

any).

(b) Nothing in this Section 15.¢€hall limit any remedy Parent may have againstRergon for
fraud, except that any Liability of the Indemnifgifdolders for fraud shall be several and not jaimd the aggregate
Liability of any Indemnifying Holder for any andl @laims shall be the aggregate amount of the Rares
Consideration actually received by such Indemngyttolder (including all amounts distributed to suictlemnifying
Holder from the Escrow Fund, if any).

(c) Notwithstanding the remedies available to the Rdrefemnified Parties hereunder, the
right of Parent or any other Parent IndemnifiediBPatto pursue any action for any other remedieglgf under the
Escrow Agreement, the Non-competition Agreemehis Indemnifying Holder Joinder Agreements, the DR&lease
or the Offer Letters against the counterpartiesetioewill not be limited hereby.
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(d) The terms and conditions of this SECTION 15 cousgiessential terms and conditions of
this Agreement and the Merger, and approval ofAlgieement by the Company Securityholders shalttute the
express agreement of each Indemnifying Holder véfipect to the obligations of Indemnifying Holdptssuant to this
SECTION 15.

15.4 Notification of ClaimsDuring the Escrow Period, if a Parent IndemnifRadty is of the opinion
that any Parent Claim has occurred or will occaraathorized officer or representative of such Raredemnified
Party, as applicable, shall notify the Stockholdepresentative; providetat, no delay in a Parent Indemnified Part
give notice to the Stockholder Representative @nsto this Section 15uill adversely affect any of the other rights
remedies that any Parent Indemnified Party hasruhdgeAgreement or alter or relieve the obligataf the
Indemnifying Holders to indemnify the Parent Indefied Parties pursuant to this SECTION 15, exceyt @ the
extent that such delay has actually prejudiced pacties. Each such notice shall be in writing sinall describe in
reasonable detail, to the extent known by the agple Parent Indemnified Party, the basis for articipated liability
and the nature of the misrepresentation, defaxdgdh of warranty or breach of covenant or claiwhach each such
item is related (and the relevant section of trgge®ment under which indemnification is sought) emthe extent
known by the applicable Parent Indemnified Pattg,amount of such Parent Claim.

15.5 Third Party Actionsin the event any Action is instituted by any dhrarty against a Parent
Indemnified Party (“ Third Party Actiof) which involves or appears reasonably likelyrigalve a Parent Claim for
which indemnification may be sought, Parent withmptly after receipt of notice of any such Actiowtify the
Stockholder Representative (or, in the event indeoation is being sought hereunder directly fromlademnifying
Holder, such Indemnifying Holder) of the commencantbereof. The failure to so notify the Stockhalde
Representative (or, in the event indemnificatiobasg sought hereunder directly from an IndemngyiHolder, such
Indemnifying Holder) of the commencement of anyhsAction will not relieve the Indemnifying Holdefiiom
Liability in connection therewith, except to thet@xt that such failure materially and adverselgetf the ability of the
Indemnifying Holders to defend their interestsuicls Action. Parent shall have the right in its stikeretion to assume
and control the defense or settlement of such Agpoovidedthat, the Stockholder Representative (or, in thenev
indemnification is being sought hereunder direfrityn an Indemnifying Holder, such Indemnifying Hetdland its
counsel (at such party’s, or in the case of thel®tolder Representative, at the Indemnifying Hokjesole expense)
may participate in (but not control the conducttbf defense of such Action, provided further teatept with the
reasonable Consent of the Stockholder Represeafaiiyin the event indemnification is being souggteunder
directly from an Indemnifying Holder, such Indenyiiig Holder), no settlement of any such Action vittiird party
claimants shall be determinative of the amount @iiages relating to such matter. In the event beStockholder
Representative has consented to any such settletherihdemnifying Holders shall have no power utharity to
object under any provision of this SECTION 15 te #mount of any such Parent Claim against the BsEtmd, or
against the Indemnifying Holders directly, as theeemay be, with respect to such settlement. Nagteihding any
other provision of this Agreement, any costs areeses of defense and investigation, includingtamsts and
attorneys fees incurred or suffered by the Paraerhnified Parties in connection with the deferfseny third-party
claim alleging
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matters that would constitute a breach or inacquod@ representation or warranty or any other enapecified in
Section 15.1 whether or not it is ultimately determined tHatre was such a breach or inaccuracy, will constitu
Damages subject to indemnification under Sectiat 15

15.6 Treatment of Indemnification Paymenthe Company Securityholders, the Stockholder
Representative and Parent agree to treat (and taeisd/ffiliates to treat) any payments receiveniguant to
SECTION 15 as adjustments to the Total Equity Giersition for all Tax purposes, to the maximum etxpemmitted
by Legal Requirements.

15.7 Investigation; No Company Recourse

(@) The right to indemnification or any other remedgédxon representations, warranties,
covenants and agreements of the Company in thisekgent or the certificate required to be delivdnegthe Company
pursuant to Sectiorikl.1(a), (I) and (p)shall not be affected by any investigation condaittg any Parent Indemnified
Party of any other Person at any time, or any kadgé acquired (or capable of being acquired) byRargnt
Indemnified Party or any other Person at any twieether before or after the execution and delivérhis Agreement
or the Effective Time, with respect to the accuracynaccuracy of, or compliance with, any suchrespntation,
warranty, covenant or agreement.

(b) An Indemnifying Holder shall have no right of cahtrtion or other recourse against Parent
Indemnified Parties, the Surviving Corporation, @@mpany Subsidiaries or any of their respectivpregentatives,
assigns or successors, for any indemnificatiomdasserted by any Parent Indemnified Partiegjnigoacknowledged
and agreed that the representations, warrantigeneats and agreements of the Company are soletlgddenefit of
the Parent Indemnified Parties.

SECTION 16

TAXES

16.1 PreClosing Tax Period; Straddle Periodll Tax Returns for any Tax period ending on efdre
the Closing Date and any Straddle Period, to thengéXiled or required to be filed after the Claggidate, shall be
prepared and filed by Parent. The Company and €aafipany Subsidiary will, unless prohibited by apgiile Tax
Law, close its taxable period as of the close aifmss on the Closing Date. If applicable Tax La®snot permit the
Company or a Company Subsidiary to close its taxgbar on the Closing Date, or in any case in whiglax is
assessed with respect to a taxable period whi¢hdas the Closing Date (but does not end on thgt @& Straddle
Period”), the Taxes, if any, attributable to a Straddézi®d shall be allocated (i) to the Company Stodttdus for the
period up to and including the close of businesgherClosing Date, and (ii) to the Parent for teega subsequent to
the Closing Date. Any allocation of income or detghuts required to determine any Taxes attributablke Straddle
Period shall be made by means of a closing of ttik$ and records of the Company and each Compavsidtary as
of the close of the Closing Date, provided thagregtions, allowances, deductions or periodic T¢gesh as property
or similar ad valorem Taxes) that are calculatedm@annual or other periodic basis (including, rmttlimited to,
depreciation and amortization deductions) shallllecated between the period ending on the
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Closing Date and the period after the Closing Dafgroportion to the number of days in each suafode

16.2 Transfer TaxesAny sales, use, transfer, gains, stamp, dugesrding and similar Taxes
incurred as a result of the transactions conteraglay this Agreement (collectively, “ Transfer TaXpshall be borne
by the Company Stockholders. Parent shall prepaddike all necessary Tax Returns and other doctatien with
respect to Transfer Taxes (the “ Transfer Tax RetQrand timely remit all such Transfer Taxes; pradd for the
avoidance of doubt, that Parent may seek indenatidic with respect to the Transfer Taxes for whieh Company
Stockholders are liable pursuant to the precedamgesice. If required by applicable Tax Law, the @any
Stockholders or the Stockholder Representativejaiillin the execution of any Transfer Tax Return.

16.3 Dispute ResolutianAny dispute, controversy, or claim between Parentthe one hand, and the
Indemnifying Holders or the Stockholder Represéveabn the other hand, arising out of or relatimghe provisions ¢
this Agreement that relate to Taxes that cannoébelved by negotiations between Parent and thekiSotder
Representative shall be submitted to KPMG LLP {&HRMG LLP cannot or will not serve, such otheriaaally
recognized firm reasonably acceptable to Parenttan&tockholder Representative, the “ AccountimmF) for
resolution. The Accounting Firm shall control thegeedings related to the dispute resolution anglneguest such
evidence and information as it deems necessaryAtbeunting Firm shall promptly determine (it beimgderstood
that in making such determination, the AccountimgiFshall be functioning as an expert and not aarhitrator), base
solely on written submissions by Parent and thekBtolder Representative, and not by independemwewnly those
issues in dispute and shall render a written reggotd the resolution of the dispute and the riegutomputation of any
Tax, fee, deduction or other amount in dispute Whabsent manifest error, shall be conclusive amditg on Parent,
the Stockholder Representative, the Indemnifyingdeis and their respective Affiliates. In resolvisaagy disputed iten
the Accounting Firm may not assign a value to aemigreater than the greatest value for such itdansied by either
party or less than the smallest value for suchstelaimed by either party. The fees, costs andresgseof the
Accounting Firm shall be allocated to and borndhyent and the Indemnifying Holders, based onrtherse of the
percentage that the Accounting Firm’s determinafiefore such allocation) bears to the total amoditite total items
in dispute as originally submitted to the Accougtiirm. For example, should the items in disputaltan amount
equal to $1,000 and the Accounting Firm awards $608vor of the Stockholder Representative’s posjt60% of the
costs of its review would be borne by Parent art 40the costs would be borne by the Indemnifyiraidérs.

SECTION 17

STOCKHOLDER REPRESENTATIVE
17.1 Powers of the Stockholder Representative

(@) The Stockholder Representative shall have and mergcise all of the powers conferred
upon him, her or it pursuant to this Agreement tnedEscrow Agreement, including:
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() The power to execute as Stockholder RepresentdgvEscrow Agreement and any
other agreement or instrument entered into or dedid in connection with the transactions contereglaereby;

(i)  The power to give or receive any notice or instarcpermitted or required under
this Agreement or the Escrow Agreement, or anyradlgeeement, document or instrument entered into or
executed in connection herewith, to be given oeirasd by the Stockholder Representative or anynmifying
Holder, and each of them (other than notice foviserof process relating to any Action before artou other
tribunal of competent jurisdiction, which notice shbe given to each Indemnifying Holder individyaks
applicable), and to take any and all action for andbehalf of the Indemnifying Holders, and eaclheim,
under this Agreement, the Escrow Agreement or dngrcsuch agreement, document or instrument;

(i)  The power (subject to the provisions of Sectior? héreof) to (A) contest,
negotiate, defend, compromise or settle any Actionsvhich a Parent Indemnified Party may be esditio
indemnification through counsel selected by thecldtolder Representative and solely at the cost anmsl
expense of the Indemnifying Holders, (B) agree&gotiate, enter into settlements and compromiesd
demand arbitration and comply with orders of coartd awards of arbitrators with respect to suclemar
Claims, (C) resolve any Parent Claims, (D) take @tjons in connection with the resolution of aigpdte
relating hereto or to the transactions contemplaerdby by arbitration, settlement or otherwisel @) take or
forego any or all actions permitted or requireéy Indemnifying Holder or necessary in the judghuérthe
Stockholder Representative for the accomplishmetiteoforegoing and all of the other terms, comais and
limitations of this Agreement and the Escrow Agreein

(iv)  The power to consult with legal counsel, indepengeiblic accountants and other
experts selected by it, solely at the cost and rsgef the Indemnifying Holders;

(v) The power to review, negotiate and agree to anbaize any payments from the
Escrow Fund in satisfaction of any payment oblmatin each case, on behalf of the Indemnifyingdddd, as
contemplated thereunder;

(vi)  The power to waive any terms and conditions of Agseement or the Escrow
Agreement providing rights or benefits to the Inaéying Holders (other than the payment of the cdesation
payable to such Indemnifying Holders pursuant t&€ BION 3 of this A greement) in accordance with téens
hereof and in the manner provided herein; and

(vii)  The power to take any actions on behalf of the imai&/ing Holders in regard to
such other matters as are reasonably necessahefoonsummation of the transactions contemplageebly or
as the Stockholder Representative reasonably lesliaxe in the best interests of the Indemnifyingleis.
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(b) The Stockholder Representative represents and mtaii@Parent and Merger Sub that:

() The Stockholder Representative has all necessaitedl liability company power
and authority to execute and deliver this Agreenasict the Escrow Agreement and to carry out hisphés
obligations hereunder and thereunder;

(i)  This Agreement has been duly executed and delivgrede Stockholder
Representative and, assuming the due authorizatkatution and delivery of this Agreement by Parstarger
Sub and the Company, constitutes the valid andlfelimding obligation of the Stockholder Represdivie,
enforceable against the Stockholder Representati@ecordance with its terms, subject to bankruptcy
insolvency, reorganization or similar laws of gedepplication affecting the rights and remediesreflitors,
and to general equity principles; and

(i) At or prior to the Closing, the Escrow Agreemenil i duly executed and
delivered by the Stockholder Representative arslimmg the due authorization, execution and delie¢the
Escrow Agreement by Parent and the Escrow Agerot tipe Stockholder Representative’s execution tiere
the Escrow Agreement will constitute the valid dghlly binding obligation of the Stockholder Reggatative,
enforceable against the Stockholder Representati@ecordance with its terms, subject to bankruptcy
insolvency, reorganization or similar laws of gexi@pplication affecting the rights and remediesreflitors,
and to general equity principles.

17.2 Claims by Parent

(@) Upon receipt or notice of any Parent Claim purstai@ections 15.4r 15.5, the
Stockholder Representative shall give prompt natfidde amount and details thereof (to the extéth® information
in his, her or its possession) to the Indemnifyitajders that are parties to that certain Engagegreement (the “
Engagement AgreemeMtto be entered into by and among the StockhdREpresentative, the Company and certain o
the Indemnifying Holders.

(b) The Stockholder Representative shall have theatiscrto take such action as he, she or it
shall determine to be in the best interest of falhe Indemnifying Holders, taken as a whole, idahg authorizing the
distribution to any Parent Indemnified Party of goytion of the Escrow Fund; providetiowever, that, in any event,
all Indemnifying Holders are treated in substahtitle same manner.

17.3 _Notices Any notice given to the Stockholder Represengatwll constitute notice to each and all
of the Indemnifying Holders at the time notice igem to the Stockholder Representative. Any actaien by, or notic
or instruction received from, the Stockholder Repraative will be deemed to be action by, or naticenstruction
from, each and all of the Indemnifying Holders.dtdy Merger Sub, the Company and the Surviving Q@atmon may,
and the Escrow Agent will, disregard any noticénstruction received from any one or more individuaemnifying
Holders.
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17.4 _Agreement of the Stockholder Represemafihe Stockholder Representative hereby agrees tc
do such acts, and execute further documents, dsh@ecessary to carry out the provisions of Agseement and the
Escrow Agreement.

17.5 Reimbursement and Liability of StockholB&presentative

(@) The Stockholder Representative shall serve asttiekisolder Representative without
compensation except as provided in the Engagemgmtefnent; providedhowever, that each Indemnifying Holder
agrees to reimburse the Stockholder Represenfatiwich Indemnifying Holder’s pro rata share dfrahsonable out-
of-pocket expenses incurred by the Stockholder &mtative in the performance of his, her or itseedthereunder.
Each Indemnifying Holder agrees that such IndennmgfyHolder’s pro rata share of such reasonableobpbcket
expenses may be distributed to the Stockholderd®eptative, on behalf of the Indemnifying Holdémsm the Escrow
Fund at the request of the Stockholder Represeatatiaccordance with the Escrow Agreement.

(b) The Stockholder Representative shall ndidide to any Indemnifying Holder for any act
done or omitted hereunder as Stockholder Reprdsantahile acting in good faith and without grossgghgence or
willful misconduct. The Indemnifying Holders sha#lverally (but not jointly) indemnify and defene tStockholder
Representative and hold the Stockholder Represemtairmless against 100% (notwithstanding anyrdihskets, caf
or other limitations on the liability of the Inderfying Holders, which the parties acknowledge avéapplicable to thi
Section 17.5(bdr to the indemnification provisions containedhe Engagement Agreement) of any and all claims,
demands, suits, actions, causes of action, lodaesages, obligations, liabilities, costs and expefimcluding
attorneys’ fees and court costs) (collectively,epResentative Losségarising as a result of or incurred in connection
with any actions taken or omitted to be taken leySiockholder Representative pursuant to the tefrtiés Agreement
or the Escrow Agreement, in each case as such sayetive Loss is incurred or suffered; providétht in the event it
is finally adjudicated that a Representative Lasany portion thereof was primarily caused by thd faith, gross
negligence or willful misconduct of the Stockholdepresentative, the Stockholder Representativeaumhburse the
Indemnifying Holders the amount of such indemnifikebresentative Loss attributable to such bad,fgithss
negligence or willful misconduct. If not paid ditlcto the Stockholder Representative by the Indéymg Holders,
any such Representative Losses may be recoverda [Stockholder Representative from the amountisariEscrow
Fund otherwise distributable to the Indemnifyingld#ws pursuant to the terms hereof and the Escrgreément at the
time of distribution in accordance with written ingctions delivered by the Stockholder Represergdt the Escrow
Agent; provided that while this Section allows the StockholdepRsentative to be paid from the Escrow Fund, this
does not relieve the Indemnifying Holders from tladaligation to promptly pay such Representativedas as such
Representative Losses are suffered or incurreddoes it prevent the Stockholder Representativa Beeking any
remedies available to it at law or otherwise.

17.6 _Reliance on Stockholder RepresentatRa&rent, Merger Sub, their respective affiliatasl(ding
after the Effective Time, the Surviving Corporaji@md the Escrow Agent shall be entitled to relyttmappointment
Shareholder Representative Services LLC as Stodkh&epresentative and treat such Stockholder Reptative as
the
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duly appointed attorney-in-fact of each Indemnifyldolder and as having the duties, power and aiyhanovided for
in this Agreement and the Escrow Agreement. Norfeaoént, Merger Sub, their respective affiliatesl(iding after th
Effective Time, the Surviving Corporation) or thedeEow Agent shall be liable to any Indemnifying tiex for any
actions taken or omitted by them in reliance upmyiastructions, notice or other instruments deteeeby the
Stockholder Representative. No resignation of tieelk®older Representative shall become effectivessnat least
thirty (30) days prior written notice of the repdaeent or resignation of such Stockholder Repreteatshall be
provided to Parent and the Escrow Agent. Parentg&teSub, their respective affiliates (includingeathe Effective
Time, the Surviving Corporation) and the Escrow Agehall be entitled to rely at any time after iptef any such
notice on the most recent notice so received.df3tockholder Representative shall be unable oillimyto serve in
such capacity, his, her or its successor who skalle and exercise the powers of the StockholdpreRentative
hereunder shall be appointed by a written instruragmed by Indemnifying Holders holding a majotityerest in the
Escrow Fund held in escrow at such time.

SECTION 18
RELEASE

18.1 ReleaseEffective for all purposes as of immediately ptio the Effective Time, each
Consenting Securityholder, on behalf of itself @agdh of its agents, trustees, beneficiaries, dirgcofficers, Affiliates
Subsidiaries, estate, successors and assigns éaBleleasing Partl), shall be deemed to have, and hereby does,
unconditionally release and forever discharge Rak@arger Sub or any other Subsidiary of Parem,Gompany, any
Company Subsidiary and the Surviving Corporatiacke a “ Beneficiary) and each of such Beneficiary’s respective
Affiliates, directors, officers, employees, repmsdives, agents, members, stockholders, succegsedecessors and
assigns (each, a “ Released Pdrtiyom any and all claims of any nature and exighatsoever such Releasing Party
may have or assert against any Released Part&sgelo or arising out of facts and circumstarmasurring at any
time on or prior to the Closing Date from (i) amdaall obligations or duties the Company or any @any Subsidiary
might have to such Consenting Securityholderafiy and all claims of Liability, whether legal ajuitable, of every
kind and nature, which such Consenting Securitydrodder had, now has or may claim against any ReteRarty, in
each case, in connection with this Agreement otrdngsactions contemplated hereby, and (iii) ard/ahclaims of
Liability, whether legal or equitable, of every #iand nature, which such Consenting Securityhaser had, now has
or may claim against the Company, in each of cla@igehrough (iii) whether such claim is knownwrknown or
whether or not the facts that could give rise tawport such claim are known or should have beewk (each of the
foregoing, a “ Clainf). Notwithstanding anything in this Section 18.the foregoing release shall not apply to any
Claims (i) relating to Parerst'failure to pay the Total Equity Consideratioragtordance with the Merger Agreemen
any related agreement to which Parent is a pady(igrto the extent applicable with respect to &gnsenting
Securityholder who is a director, officer or empeyof the Company or any Company Subsidiary, focganpensation
not yet paid (including any amounts payable in @mtion with the consummation of the transactiong@mplated by
this Agreement), (b) reimbursement for expensesrined by any such
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Consenting Securityholder in the ordinary courshkisfor her employment which are reimbursable utiaker
Company’s or the applicable Company Subsidegxpense reimbursement policies, (c) accrued ieacaibject to th
Company'’s or the applicable Company Subsidgpglicies on accrual and carry forward, and (dgmnity by officer:
and directors of the Company in their capacityuhsvhether pursuant to the Charter, an indemuidicaagreement,
this Agreement, an insurance policy or otherwise.

18.2 Specific Term of Agreementhe terms and provisions of this SECTION 18 gecsic terms of
the Merger, and the approval and adoption of tlygeAment and approval of the Mer ger by the Company
Securityholders pursuant to the Stockholder Wri@emsent shall constitute approval by such Company
Securityholders, as specific terms of the Merged, the irrevocable agreement of such Company Sgbaolders to be
bound by such terms and provisions.

SECTION 19

MISCELLANEOUS

19.1 _Notices All notices, requests, demands, Consents and concations necessary or required
under this Agreement shall be delivered by hanskot by registered or certified mail, return retegguested, by
overnight prepaid courier or by facsimile (recapnfirmed) to:

if to Parent, Merger Sub or the Surviving Corparati
VMware, Inc.
3401 Hillview Avenue
Palo Alto, California 94304
Attention: General Counsel
Facsimile: (650) 427-5023

if to the Company prior to the Closing:
Nicira, Inc.
3460 W. Bayshore Road
Palo Alto, California 94303
Attention: Stephen Mullaney
Facsimile: (650) 739-0997
Email: mullaney@nicira.com
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with a copy to:
Pillsbury Winthrop Shaw Pittman LLP
2550 Hanover Street
Palo Alto, California 94304
Attention: Allison Leopold Tilley
Fascimile: (650) 233-4545
Email: Allison.tilley@pillsburylaw.com

if to the Stockholder Representative:
Shareholder Representative Services LLC
1614 15th Street, Suite 200
Denver, Colorado 80202
Attention: Managing Director
Email: deals@shareholderrep.com
Facsimile: (303) 623-0294
Telephone: (303) 648-4085

All such notices, requests, demands, Consents thied communications shall be deemed to have belgn du
given or sent three (3) days following the datevtich mailed, or one (1) day following the date keadiif sent by
overnight courier, or on the date on which deliddog hand or by facsimile transmission (receiptficored), as the
case may be, and addressed as aforesaid. Any totieegiven to any Indemnifying Holders hereurstall be given
to the Stockholder Representative or, if for arason there ceases to be a Stockholder Representatimach
Indemnifying Holder.

19.2 Successors and Assigidl covenants and agreements and other provisen$orth in this
Agreement and made by or on behalf of any of thidgsahereto shall bind and inure to the benefihefsuccessors,
heirs and permitted assigns of such party, whethaot so expressed. None of the parties may adsagrsfer or
delegate any of their respective rights or oblmaiunder this Agreement, by operation of law beowise, without th
Consent in writing of the Company, Parent and tloelholder Representative provided that, Parent\@djer Sub
(including the Surviving Corporation) may, withalitaining the prior written Consent of the Companyhe
Stockholder Representative, assign any of its sight delegate any of its obligations under thise®&gent to (a) any
Affiliate of Parent or (b) any successor of suchtyply merger, by purchase of all or substantiallyof the assets or
stock of Parent or otherwise. The Company and $tder Representative shall execute such acknowledts of
such assignments in such forms as Parent or M&uge(including the Surviving Corporation) may fréime to time
reasonably request. Any purported assignment egdébn of rights or obligations in violation oigtSection 19.2s
void and of no force or effect.
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19.3 Severability In the event that any one or more of the promisicontained herein is held invalid,
illegal or unenforceable in any respect for anysoeain any jurisdiction, the validity, legality aedforceability of any
such provision in every other respect and of theaiaing provisions hereof shall not be in any waypaired or affecte
(so long as the economic or legal substance afémsactions contemplated hereby is not affecteshjynmanner
materially adverse to any party), it being intentieat each of the parties’ rights and privilegeslidbe enforceable to
the fullest extent permitted by applicable Legafiiieements, and any such invalidity, illegality amtenforceability in
any jurisdiction shall not invalidate or render nfegceable such provision in any other jurisdict{sn long as the
economic or legal substance of the transactionteogplated hereby is not affected in any manner nadlieadverse to
any party). If any court of competent jurisdictidetermines that any provision of this Agreemeimvslid, illegal or
unenforceable, such court is hereby irrevocablii@iged to fashion and enforce another provisiostéad of the
provision held to be invalid, illegal or unenforbég) that is valid, legal and enforceable and eardut the intentions of
the parties hereto under this Agreement and, irteat that such court does not exercise such poleeparties hereto
shall negotiate in good faith in an attempt to agceanother provision (instead of the provisioldhe be invalid,
illegal or unenforceable) that is valid, legal ardorceable and carries out the parties’ intenttortee greatest lawful
extent under this Agreement.

19.4 Third PartiesNothing herein expressed or implied is intendeshall be construed to confer
upon or give to any Person, other than the panesto and their permitted successors and assigpsjghts or
remedies under or by reason of this Agreement pioéimer certificate, document, instrument or agreinexecuted in
connection herewith nor be relied upon other tienparties hereto and their permitted successassigns. The
Parent Indemnified Parties not pa rty hereto atiél@hto the rights and remedies of third partydfciaries with
respect to SECTION 15.

19.5 Governing Law; Submission to Jurisdictidrhis Agreement, and all matters arising out of or
relating to this Agreement and any of the transasticontemplated hereby or in connection with tpraatter which is
the subject of this Agreement, including the vajidiereof and the rights and obligations of theipamhereunder, shall
be construed in accordance with and governed biatixe of the State of Delaware applicable to Cat¢ranade and to
be performed entirely in such State (without givaifgct to the conflicts of laws provisions thenegirovided,
however, that the Merger shall be governed by the DGCle parties hereto hereby irrevocably submit to tteusive
jurisdiction of any court of competent civil juristion sitting in the State of Delaware over anytiée arising out of o
in connection with this Agreement or any of thengactions contemplated hereby or related to antemahich is the
subject of this Agreement and each party hereteldyeirrevocably agrees that all claims in respésuch Action may
be heard and determined in such courts. The pdmtieto hereby irrevocably waive any objection Whitey may now
or hereafter have to the laying of venue of suchoficorought in such court or any claim that sudtién brought in
such court has been brought in an inconvenientrioitach of the parties hereto agrees that a judgmenach Action
may be enforced in other jurisdictions by suit lba judgment or in any other manner provided byapplicable Legal
Requirement. Each of the parties hereto herebydoably consents to process being served by arty fmathis
Agreement in any Action by delivery of a copy thara accordance with the provisions o f SectiorilEhd consents
to the
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exercise of jurisdiction of the courts of the Stat®elaware over it and its properties with resge@ny action, suit or
proceeding arising out of or in connection witrstAigreement or the transactions contemplated hevethe
enforcement of any rights under this Agreement.

19.6 Waiver of Jury TrialEACH OF THE PARTIES HERETO HEREBY IRREVOCABLY
WAIVES ALL RIGHT TO TRIAL BY JURY AND ANY ACTION, PROCEEDING OR COUNTERCLAIM
(WHETHER BASED ON CONTRACT, TORT, OR OTHERWISE) ARNG OUT OF, RELATING TO OR IN
CONNECTION WITH ANY MATTER WHICH IS THE SUBJECT OFHIS AGREEMENT OR THE ACTIONS OF
ANY PARTY HERETO IN THE NEGOTIATION, ADMINISTRATION PERFORMANCE OR ENFORCEMENT
HEREOF.

19.7 _Entire Agreement, Not Binding Until Exesdit This Agreement, including the Disclosure
Schedule, Schedules and Exhibits and the otheeamgnats referred to herein (including, the Offertées, the Escrow
Agreement and the Confidentiality Agreement), imptete, and all promises, representations, undetistgs,
warranties and agreements with reference to thecumatter hereof, and all inducements to the ngabi this
Agreement relied upon by all the parties heretoghzeen expressed herein or in such DisclosuredbtheSchedules,
Exhibits or such other agreements and this Agregnmmesiuding such Disclosure Schedule, Schedulgbijlis and
such other agreements, supersede any prior undeirs§g, negotiations, agreements or representabpis among the
parties, written or oral, to the extent they radateany way to the subject matter hereof or thiefdeither this
Agreement nor any of the terms or provisions heigbfnding upon or enforceable against any pagteto unless and
until the same is executed and delivered by dihefparties hereto.

19.8 Amendments; No WaiveBubject to applicable Legal Requirements, anyipian of this
Agreement may be amended or waived prior to thediffe Time if, but only if, such amendment or vwaiis in
writing and is signed, in the case of an amendni®neéach of the parties hereto, or, in the cagewsdiver, by each
party against whom the waiver is to be effectiveyvpedthat, after approval and adoption of this Agreenzemt the
Merger by the Company Stockholders and without thether approval, no amendment or waiver shalloe the
amount or change the kind of consideration to beived in exchange for any share of Company Stdokcourse of
dealing and no failure or delay on the part of pasty hereto in exercising any right, power or rdgneonferred by this
Agreement shall operate as a waiver thereof omaike prejudice such partyrights, powers and remedies. The fai
of any of the parties to this Agreement to reqtheeperformance of a term or obligation under Agseement or the
waiver by any of the parties to this Agreementrof Breach hereunder shall not prevent subsequémicement of
such term or obligation or be deemed a waiver gfsusequent breach hereunder. No single or paretise of any
right, power or remedy conferred by this Agreensdall preclude any other or further exercise thieoethe exercise
of any other right, power or remedy.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have dulgoexed this Agreement under seal as of the day and
year first written above.

VMWARE, INC.

By: /s/ Carl Eschenbach
Name: Carl Eschenbach
Title: Chief Operating Officer and Co-President

NILE MERGER CORPORATION

By: /s/ Craig Norris
Name: Craig Norris
Title: President and Secretary

NICIRA, INC.

By: /s/ Stephen P. Mullaney
Name: Stephen P. Mullaney
Title: Chief Executive Officer

SHAREHOLDER REPRESENTATIVE SERVICES LLC, solelyita
capacity as Stockholder Representative

By: /s/ Mark B. Vogel
Name: Mark B. Vogel
Title:  Managing Director




