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As filed with the Securities and Exchange Commission on June 4, 2009  
Registration No. 333-              

         

UNITED STATES  

SECURITIES AND EXCHANGE COMMISSION  

WASHINGTON, D.C. 20549  
   

FORM S-8  
REGISTRATION STATEMENT  

UNDER  
THE SECURITIES ACT OF 1933  

   

VMWARE, INC.  
(Exact Name of Registrant as Specified in Its Charter)  

   

   

3401 Hillview Avenue  
Palo Alto, CA 94304  

(Address, Including Zip Code, of Registrant’s Principal Executive Offices)  
   

VMware, Inc. 2007 Equity and Incentive Plan  
(Full Title of the Plan)  

   

Rashmi Garde  
Vice President and General Counsel  

VMware, Inc.  
3401 Hillview Avenue  
Palo Alto, CA 94304  

(650) 427-5000  
(Name, Address and Telephone Number, Including Area Code, of Agent For Service)  

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller 
reporting company. See the definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” in Rule 12b-2 of the 
Exchange Act. (Check one):  
   

   

CALCULATION OF REGISTRATION FEE  
   

   

   

         

  

  

  

DELAWARE   94-3292913 
(State or Other Jurisdiction of  
Incorporation or Organization)    

(I.R.S. Employer  
Identification No.)  

  

  

Large accelerated filer       Accelerated filer   �    Non-accelerated filer   �    Smaller reporting company   � 

      

(Do not check if a smaller  
reporting company)    

  

  

Title of Securities to  
be Registered   

Amount  
to be  

Registered(1)    

Proposed  
Maximum  

Offering Price  
Per Share(2)   

Proposed  
Maximum  
Aggregate  

Offering Price(2)    
Amount of  

Registration Fee  
Class A common stock, $0.01 par value per share    20,000,000   $29.90   $598,000,000   $33,368.40 
  

  

(1) The VMware, Inc. 2007 Equity and Incentive Plan, as amended (the “2007 Plan”) authorizes the issuance of 100,000,000 shares of the 
Registrant’s Class A common stock, par value $0.01, of which 20,000,000 shares are being registered hereunder and 80,000,000 have 
been previously registered. In accordance with Rule 416(a) of the Securities Act of 1933, as amended (the “Securities Act”), this 
registration statement shall also cover any additional shares of the Registrant’s common stock which become issuable under the 2007 
Plan by reason of any stock dividend, stock split, recapitalization or similar transaction. 

(2) Estimated solely for the purpose of computing the amount of the registration fee pursuant to Rule 457(c) and 457(h) under the Securities 
Act based on the average of the high and low prices of the Registrant’s common stock reported on the New York Stock Exchange on 
May 28, 2009, which was $29.90. 



EXPLANATORY NOTE  

This Registration Statement on Form S-8 is being filed by VMware, Inc. (referred to herein as “we,” “our” or “us”) for the purpose of 
registering an additional 20,000,000 shares of our Class A common stock, par value $.01 per share (the “Common Stock”), that may be issued 
pursuant to awards granted under the 2007 Plan.  

PART I  
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTU S  

We are not filing or including in this Registration Statement on Form S-8 the information called for in Part I of Form S-8 (by 
incorporation by reference or otherwise) in accordance with the rules and regulations of the Securities and Exchange Commission (the 
“Commission”).  

PART II  
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT  

   

The Commission allows us to incorporate by reference the information we file with it, which means that we can disclose important 
information to you by referring to those documents. The information incorporated by reference is an important part of this Registration 
Statement, and information that we file later with the Commission will automatically update and supersede this information. We incorporate by 
reference the following documents we have filed with the Commission:  
   

   

   

   

All documents filed by us pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934, as amended (“Exchange 
Act”) after the date of this Registration Statement and prior to the filing of a post-effective amendment which indicates that all securities 
offered hereby have been sold or which deregisters all securities covered hereby then remaining unsold are incorporated by reference in this 
Registration Statement and are a part hereof from the date of filing of such documents. A Current Report on Form 8-K furnished to the 
Commission shall not be incorporated by reference into this Registration Statement. Any statement contained in a document incorporated or 
deemed to be incorporated by reference in this Registration Statement shall be deemed to be modified or superseded for purposes of this 
Registration Statement to the extent that a statement contained in this Registration Statement, or in any subsequently filed document which also 
is or is deemed to be incorporated by reference in this Registration Statement, modifies or supersedes such statement. Any such statement so 
modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.  

   

Not applicable.  
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Item 3. Incorporation of Documents by Reference . 

  
(1) The description of the Common Stock contained in our Registration Statement on Form 8-A, filed with the Commission on July 27, 

2007, including any amendments or reports filed for the purpose of updating such description; 

  (2) Annual Report on Form 10-K filed with the Commission on February 26, 2009 for the fiscal year ended December 31, 2008; 

  (3) Quarterly Report on Form 10-Q filed with the Commission on May 7, 2009 for the fiscal quarter ended March 31, 2009; and 

  (4) Current Reports on Form 8-K filed with the Commission on January 6, 2009, January 21, 2009 and May 28, 2009. 

Item 4. Description of Securities . 



The legality of the shares of Common Stock being registered pursuant to this Registration Statement will be passed upon for the 
Registrant by Rashmi Garde, Vice President and General Counsel of the Registrant. Ms. Garde holds options to purchase Common Stock and 
owns shares of Common Stock and is eligible to participate in the Registrant’s stock option and stock purchase plans, including the 2007 Plan.  

   

Delaware law permits a corporation to adopt a provision in its certificate of incorporation eliminating or limiting the personal liability of a 
director, but not an officer in his or her capacity as such, to the corporation or its stockholders for monetary damages for breach of fiduciary 
duty as a director, except that such provision shall not eliminate or limit the liability of a director for (1) any breach of the director’s duty of 
loyalty to the corporation or its stockholders, (2) acts or omissions not in good faith or which involve intentional misconduct or a knowing 
violation of law, (3) liability under section 174 of the Delaware General Corporation Law (the “DGCL”) for unlawful payment of dividends or 
stock purchases or redemptions or (4) any transaction from which the director derived an improper personal benefit. Our certificate of 
incorporation provides that, to the fullest extent of Delaware law, none of our directors will be liable to us or our stockholders for monetary 
damages for breach of fiduciary duty as a director.  

Under Delaware law, a corporation may indemnify any person who was or is a party or is threatened to be made a party to any type of 
proceeding, other than an action by or in the right of the corporation, by reason of the fact that he or she is or was a director, officer, employee 
or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation 
or other entity, against expenses, including attorneys’ fees, judgments, fines and amounts paid in settlement actually and reasonably incurred in 
connection with such proceeding if: (1) he or she acted in good faith and in a manner he or she reasonably believed to be in or not opposed to 
the best interests of the corporation and (2) with respect to any criminal proceeding, he or she had no reasonable cause to believe that his or her 
conduct was unlawful. The termination of any proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its 
equivalent, shall not, of itself, create a presumption that a person did not act in good faith and in a manner which he or she reasonably believed 
to be in or not opposed to the best interests of the corporation, and, with respect to any criminal proceeding, had reasonable cause to believe 
that his or her conduct was unlawful. A corporation may indemnify any person who was or is a party or is threatened to be made a party to any 
threatened, pending or completed action or suit brought by or in the right of the corporation to procure a judgment in its favor by reason of the 
fact that he or she is or was a director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a 
director, officer, employee or agent of another corporation or other entity, against expenses, including attorneys’ fees, actually and reasonably 
incurred in connection with such action or suit if he or she acted in good faith and in a manner he or she reasonably believed to be in or not 
opposed to the best interests of the corporation, except that no indemnification will be made if the person is found liable to the corporation 
unless, in such a case, the court determines the person is nonetheless entitled to indemnification for such expenses. A corporation must also 
indemnify a present or former director or officer who has been successful on the merits or otherwise in defense of any proceeding, or in defense 
of any claim, issue or matter therein, against expenses, including attorneys’ fees, actually and reasonably incurred by him or her. Expenses, 
including attorneys’ fees, incurred by a director, officer, employee or agent, in defending civil or criminal proceedings may be paid by the 
corporation in advance of the final disposition of such proceedings upon, in the case of a current director or officer, receipt of an undertaking 
by or on behalf of such director or officer to repay such amount if it shall ultimately be determined that he or she is not entitled to be 
indemnified by the corporation. The Delaware law regarding indemnification and the advancement of expenses is not exclusive of any other 
rights a person may be entitled to under any bylaw, agreement, vote of stockholders or disinterested directors or otherwise.  

Section 174 of the DGCL provides, among other things, that a director, who willfully or negligently approves of an unlawful payment of 
dividends or an unlawful stock purchase or redemption, may be held liable for such actions. A director who was either absent when the 
unlawful actions were approved or dissented at the time, may avoid liability by causing his or her dissent to such actions to be entered in the 
books containing the minutes of the meetings of the board of directors at the time such action occurred or immediately after such absent 
director receives notice of the unlawful acts.  

Our certificate of incorporation and bylaws generally provide for mandatory indemnification of directors and officers to the fullest extent 
permitted by law. We have also entered into indemnification agreements with our directors and executive officers in the form filed as an exhibit 
to our Registration Statement on Form S-1 (Registration No. 333-142368) that will generally provide for mandatory indemnification to the 
fullest extent permitted by law.  
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Item 5. Interests of Named Experts and Counsel . 

Item 6. Indemnification of Directors and Officers . 



Not applicable.  

   

   

   

1. The undersigned registrant hereby undertakes:  

(a) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:  

(i) to include any prospectus required by Section 10(a)(3) of the Securities Act;  

(ii) to reflect in the prospectus any facts or events arising after the effective date of this Registration Statement (or the most recent 
post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in 
this Registration Statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar 
value of securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated 
maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the 
aggregate, the changes in volume and price represent no more than a 20 percent change in the maximum aggregate offering price set forth 
in the “Calculation of Registration Fee” table in the effective registration statement; and  

(iii) to include any material information with respect to the plan of distribution not previously disclosed in this Registration 
Statement or any material change to such information in this Registration Statement;  

provided, however, that paragraphs (a)(i) and (a)(ii) do not apply if the information required to be included in a post-effective amendment by 
those paragraphs is contained in periodic reports filed with or furnished to the Commission by us pursuant to Section 13 or Section 15(d) of the 
Exchange Act that are incorporated by reference in this Registration Statement.  

(b) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be 
a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the 
initial bona fide offering thereof.  

(c) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the 
termination of the offering.  

2. The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of our 
annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s 
annual report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in this Registration Statement shall be deemed to 
be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be 
the initial bona fide offering thereof.  
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Item 7. Exemption from Registration Claimed . 

Item 8. Exhibits . 

Exhibit    Description  

  5.1 
   

Opinion of Rashmi Garde, Vice President and General Counsel to the Registrant, as to the legality of the securities being 
registered. 

23.1    Consent of PricewaterhouseCoopers LLP, Independent Registered Public Accounting Firm. 

23.2 
   

Consent of Rashmi Garde, Vice President and General Counsel to the Registrant (contained in the opinion filed as Exhibit 5.1 to 
this Registration Statement). 

24.1    Power of Attorney included on the signature pages to this Registration Statement. 

99.1    VMware, Inc. 2007 Equity and Incentive Plan, as amended. 

Item 9. Undertakings . 



3. Insofar as indemnification for liabilities arising under the Securities Act may be permitted to our directors, officers and controlling persons 
pursuant to the foregoing provisions, or otherwise, we have been advised that in the opinion of the Commission such indemnification is against 
public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such 
liabilities (other than the payment by us of expenses incurred or paid by any of our directors, officers or controlling persons in the successful 
defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being 
registered, we will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate 
jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by 
the final adjudication of such issue.  
   

4  



SIGNATURES  

Pursuant to the requirements of the Securities Act of 1933, the Registrant, VMware, Inc., certifies that it has reasonable grounds to 
believe that it meets all of the requirements for filing on Form S-8 and has duly caused this Registration Statement on Form S-8 to be signed on 
its behalf by the undersigned, thereunto duly authorized in the City of Palo Alto, State of California, on June 4, 2009.  
   

POWER OF ATTORNEY  

KNOW ALL MEN BY THESE PRESENTS, the undersigned hereby constitute and appoint Paul Maritz, Tod Nielsen, and Mark S. Peek 
and each of them, his or her true and lawful attorney-in-fact and agent, each with full power of substitution and resubstitution, for him and in 
his name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) to this Registration 
Statement, or any related registration statement filed pursuant to Rule 462(b) under the Securities Act of 1933, as amended, and to file the 
same, with exhibits thereto, and other documents in connection therewith, with the Securities and Exchange Commission, granting unto said 
attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite or necessary 
to be done in connection therewith, as fully to all intents and purposes as he might or could do in person, hereby ratifying and confirming all 
that each of said attorneys-in-fact and agents, or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof.  

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement on Form S-8 has been signed by the following 
persons in the capacities and on the dates indicated.  
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VMWARE, INC. 

By:   /s/ Paul Maritz 
Name:   Paul Maritz 
Title: 

  

President and Chief Executive Officer  
and Director  

Signature     Title    Date  

/s/ Paul Maritz  
Paul Maritz     

President and Chief Executive Officer,  
(principal executive officer) and Director   

June 4, 2009 

/s/ Mark S. Peek  
Mark S. Peek     

Senior Vice President and Chief Financial Officer  
(principal financial officer, principal accounting officer)   

June 4, 2009 

/s/ Joseph M. Tucci  
Joseph M. Tucci     

Chairman of the Board of Directors 
  

June 4, 2009 

/s/ Michael W. Brown  
Michael W. Brown     

Director 
  

June 4, 2009 

/s/ John R. Egan  
John R. Egan     

Director 
  

June 4, 2009 

/s/ David I. Goulden  
David I. Goulden     

Director 
  

June 4, 2009 
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/s/ Renee J. James  
Renee J. James     

Director 
  

June 4, 2009 

/s/ Dennis D. Powell  
Dennis D. Powell     

Director 
  

June 4, 2009 

/s/ David N. Strohm  
David N. Strohm     

Director 
  

June 4, 2009 



INDEX TO EXHIBITS  
   
Exhibit    Description  

  5.1 
   

Opinion of Rashmi Garde, Vice President and General Counsel to the Registrant, as to the legality of the securities being 
registered. 

23.1    Consent of PricewaterhouseCoopers LLP, Independent Registered Public Accounting Firm. 

23.2 
   

Consent of Rashmi Garde, Vice President and General Counsel to the Registrant (contained in the opinion filed as Exhibit 5.1 to 
this Registration Statement). 

24.1    Power of Attorney included on the signature pages to this Registration Statement. 

99.1    VMware, Inc. 2007 Equity and Incentive Plan, as amended. 



Exhibit 5.1 

[LETTERHEAD OF VMWARE, INC.]  

June 4, 2009  

VMware, Inc.  
3401 Hillview Ave  
Palo Alto, California 94304  
Attn: Board of Directors  
   

Ladies and Gentlemen:  

I am Vice President and General Counsel to VMware, Inc., a Delaware corporation (the “ Company ”), and am issuing this opinion in 
connection with the registration of 20,000,000 shares issuable under the Company’s 2007 Equity and Incentive Plan, as amended (the “ Plan ” ). 
In connection with the opinion expressed herein, I have examined such documents, records and matters of law as I have deemed relevant or 
necessary for purposes of this opinion. Based on the foregoing, and subject to the further limitations, qualifications and assumptions set forth 
herein, I am of the opinion that the 20,000,000 shares of the Company’s Class A Common Stock, par value $0.01 (the “ Common Stock ”), that 
may be issued or delivered and sold pursuant to the Plan will be, when issued or delivered and sold in accordance with the Plan, validly issued, 
fully paid and nonassessable, provided that the consideration for such shares is at least equal to the stated par value thereof.  

The opinion expressed herein is limited to the General Corporation Law of the State of Delaware and I express no opinion as to the effect 
of the laws of any other jurisdiction.  

I hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement on Form S-8 filed by the Company to effect 
registration of the Common Stock to be issued and sold pursuant to the Plan under the Securities Act of 1933 (the “ Act ”). In giving such 
consent, I do not thereby admit that I am included in the category of persons whose consent is required under Section 7 of the Act or the rules 
and regulations of the Securities and Exchange Commission promulgated thereunder.  
   

Re: Registration Statement on Form S-8 Filed by VMware, Inc. 

Very truly yours, 

/s/ Rashmi Garde 
Rashmi Garde 
Vice President and General Counsel 



Exhibit 23.1 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM  

We hereby consent to the incorporation by reference in this Registration Statement on Form S-8 of our report dated February 20, 2009 relating 
to the financial statements, financial statement schedule and the effectiveness of internal control over financial reporting, which appears in 
VMware, Inc.’s Annual Report on Form 10-K for the year ended December 31, 2008.  

/s/ PricewaterhouseCoopers LLP  

San Jose, California  
June 4, 2009  



Exhibit 99.1 

Approved by the Board on February 4, 2009  
Approved by the stockholders May 27, 2009  

VMWARE, INC.  
2007 EQUITY AND INCENTIVE PLAN  

   

The purpose of the VMware, Inc. 2007 Equity and Incentive Plan is to attract, motivate and retain employees and independent contractors 
of the Company and any Subsidiary and Affiliate and non-employee directors of the Company, any Subsidiary or any Affiliate. The Plan is also 
designed to encourage stock ownership by such persons, thereby aligning their interest with those of the Company’s shareholders and to permit 
the payment of compensation that qualifies as performance-based compensation under Section 162(m) of the Code. Pursuant to the provisions 
hereof, there may be granted Options (including “incentive stock options” and “non-qualified stock options”), and Other Stock-Based Awards, 
including but not limited to Restricted Stock, Restricted Stock Units, Stock Appreciation Rights (payable in shares) and Other Cash-Based 
Awards.  

The 2007 Equity and Incentive Plan shall become effective as of the date of the adoption by the Board.  

   
   

   

   

   

   

   

  1. PURPOSE; TYPES OF AWARDS; CONSTRUCTION. 

  2. DEFINITIONS. For purposes of the Plan, the following terms shall be defined as set forth below: 

  (a) “Adoption Date”  means the date that the Plan was adopted by the Board. 

  (b) “Affiliate”  means an affiliate of the Company, as defined in Rule 12b-2 promulgated under Section 12 of the Exchange Act. 

  
(c) “Award” means individually or collectively, a grant under the Plan of Options, Restricted Stock, Restricted Stock Units or 

Other Stock-Based Awards or Other Cash-Based Awards. 

  (d) “Award Terms”  means any written agreement, contract, notice or other instrument or document evidencing an Award. 

  (e) “Board”  means the Board of Directors of the Company. 

  

(f) “Cause” shall have the meaning set forth in the Grantee’s employment or other agreement with the Company, any 
Subsidiary or any Affiliate, if any, provided that if the Grantee is not a party to any such employment or other agreement or 
such employment or other agreement does not contain a definition of Cause, then Cause shall have the meaning set forth in 
the Award Terms. 
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  (g) “Code”  means the Internal Revenue Code of 1986, as amended from time to time. 

  

(h) “Committee” means the Compensation Committee of the Board. Unless other determined by the Board, the Committee shall 
be comprised solely of directors who are (a) “non-employee directors” under Rule 16b-3 of the Exchange Act, (b) “outside 
directors” under Section 162(m) of the Code and (c) who otherwise meet the definition of “independent directors” pursuant 
to the applicable requirements of any national stock exchange upon which the Stock is listed. Any director appointed to the 
Committee who does not meet the foregoing requirements shall recuse himself or herself form all determinations pertaining 
to Rule 16b-3 of the Exchange Act and Section 162(m) of the Code. 

  
(i) “Company” means VMware, Inc., a corporation organized under the laws of the State of Delaware, or any successor 

corporation. 

  (j) “Covered Employee”  shall have the meaning set forth in Section 162(m)(3) of the Code. 

  
(k) “Exchange Act” means the Securities Exchange Act of 1934, as amended from time to time, and as now or hereafter 

construed, interpreted and applied by regulations, rulings and cases. 

  
(l) “Exchange Offer” means the offer by the Company to exchange awards issued under the Plan for awards of or with respect 

to the common stock of Parent held by certain employees of the Company and its Subsidiaries, as set forth in more detail in 
the Offer to Exchange expected to be filed by the Company and Parent. 

  

(m) “Fair Market Value” shall be the closing sales price per share of Stock for the date of grant on the principal securities 
exchange on which the Stock is traded or, if there is no such sale on the relevant date, then on the last previous day on which 
a sale was reported; if the Stock is not listed for trading on a national securities exchange, the fair market value of Stock 
shall be determined in good faith by the Board. For purposes of the exercise price of Options granted in the Exchange Offer, 
Fair Market Value shall mean the initial public offering price of the Stock as set forth in the Company’s Form S-1 
Registration Statement. 

  
(n) “Grantee” means a person who, as an employee or independent contractor of or non-employee director with respect to the 

Company, a Subsidiary or an Affiliate, has been granted an Award under the Plan. 
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(o) “ISO” means any Option designated as and intended to be and which qualifies as an incentive stock option within the 

meaning of Section 422 of the Code. 

  (p) “NQSO” means any Option that is designated as a nonqualified stock option or which does not qualify as an ISO. 

  
(q) “Option” means a right, granted to a Grantee under Section 6(b)(i), to purchase shares of Stock. An Option may be either an 

ISO or an NQSO. 

  
(r) “Other Cash-Based Award” means a cash-based Award granted to a Grantee under Section 6(b)(iv) hereof, including cash 

awarded as a bonus or upon the attainment of Performance Goals or otherwise as permitted under the Plan. 

  

(s) “Other Stock-Based Award” means an Award granted to a Grantee pursuant to Section 6(b)(iv) hereof, that may be 
denominated or payable in, valued in whole or in part by reference to, or otherwise based on, or related to, Stock, each of 
which may be subject to the attainment of Performance Goals or a period of continued employment or other terms and 
conditions as permitted under the Plan. 

  (t) “Parent”  means EMC Corporation, a Massachusetts corporation. 

  

(u) “Performance Goals” means performance goals based on one or more of the following criteria: (i) earnings including 
operating income, earnings before or after taxes, earnings before or after interest, depreciation, amortization, or 
extraordinary or special items or book value per share (which may exclude nonrecurring items); (ii) pre-tax income or after-
tax income; (iii) earnings per common share (basic or diluted); (iv) operating profit; (v) revenue, revenue growth or rate of 
revenue growth; (vi) return on assets (gross or net), return on investment, return on capital, or return on equity; (vii) returns 
on sales or revenues; (viii) operating expenses; (ix) stock price appreciation; (x) cash flow, free cash flow, cash flow return 
on investment (discounted or otherwise), net cash provided by operations, or cash flow in excess of cost of capital; 
(xi) implementation or completion of critical projects or processes; (xii) economic value created; (xiii) cumulative earnings 
per share growth; (xiv) operating margin or profit margin; (xv) common stock price or total stockholder return; (xvi) cost 
targets, reductions and savings, productivity and efficiencies; (xvii) strategic business criteria, consisting of one or more 
objectives based on meeting specified market penetration, geographic business expansion, customer satisfaction, employee 
satisfaction, human resources management, supervision of litigation, information technology, and goals relating to 
acquisitions, divestitures, joint  
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ventures and similar transactions, and budget comparisons; (xviii) personal professional objectives, including any of the 
foregoing performance goals, the implementation of policies and plans, the negotiation of transactions, the development of 
long term business goals, formation of joint ventures, research or development collaborations, and the completion of other 
corporate transactions; and (xix) any combination of, or a specified increase in, any of the foregoing. Where applicable, the 
Performance Goals may be expressed in terms of attaining a specified level of the particular criteria or the attainment of a 
percentage increase or decrease in the particular criteria, and may be applied to one or more of the Company, a Subsidiary or 
Affiliate, or a division or strategic business unit of the Company, or may be applied to the performance of the Company 
relative to a market index, a group of other companies or a combination thereof, all as determined by the Committee. The 
Performance Goals may include a threshold level of performance below which no payment will be made (or no vesting will 
occur), levels of performance at which specified payments will be made (or specified vesting will occur), and a maximum 
level of performance above which no additional payment will be made (or at which full vesting will occur). Each of the 
foregoing Performance Goals shall be determined in accordance with generally accepted accounting principles and shall be 
subject to certification by the Committee; provided that, to the extent an Award is intended to satisfy the performance-based 
compensation exception to the limits of Section 162(m) of the Code and then to the extent consistent with such exception, 
the Committee shall have the authority to make equitable adjustments to the Performance Goals in recognition of unusual or 
non-recurring events affecting the Company or any Subsidiary or Affiliate or the financial statements of the Company or any 
Subsidiary or Affiliate, in response to changes in applicable laws or regulations, or to account for items of gain, loss or 
expense determined to be extraordinary or unusual in nature or infrequent in occurrence or related to the disposal of a 
segment of a business or related to a change in accounting principles.  

  (v) “Plan”  means this VMware, Inc. 2007 Equity and Incentive Plan, as amended from time to time. 

  
(w) “Restricted Stock” means an Award of shares of Stock to a Grantee under Section 6(b)(ii) that is subject to certain 

restrictions and to a risk of forfeiture. 

  
(x) “Restricted Stock Unit” means a right granted to a Grantee under Section 6(b)(iii) of the Plan to receive shares of Stock 

subject to certain restrictions and to a risk of forfeiture. 



   

   

   

   

(a) The Plan shall be administered by the Committee or, at the discretion of the Board, the Board. In the event the Board is the 
administrator of the Plan, references herein to the Committee shall be deemed to include the Board. The Board may from time to time appoint a 
member or members of the Committee in substitution for or in addition to the member or members then in office and may fill vacancies on the 
Committee however caused. Subject to applicable law, the Board or the Committee may delegate to a sub-committee or individual the ability to 
grant Awards to employees who are not subject to potential liability under Section 16(b) of the Exchange Act with respect to transactions 
involving equity securities of the Company at the time any such delegated authority is exercised.  

(b) The decision of the Committee as to all questions of interpretation and application of the Plan shall be final, binding and conclusive 
on all persons. The Committee shall have the authority in its discretion, subject to and not inconsistent with the express provisions of the Plan, 
to administer the Plan and to exercise all the power and authority either specifically granted to it under the Plan or necessary or advisable in the 
administration of the Plan, including without limitation, the authority to grant Awards, to determine the persons to whom and the time or times 
at which Awards shall be granted, to determine the type and number of Awards to be granted, the number of shares of Stock to which an 
Award may relate and the terms, conditions, restrictions and Performance Goals relating to any Award; to determine Performance Goals no 
later than such time as is required to ensure that an underlying Award which is intended to comply with the requirements of Section 162(m) of 
the Code so complies; to determine whether, to what extent, and under what circumstances an Award may be settled, cancelled, forfeited, 
accelerated (including upon a “change in control”), exchanged, or surrendered; to make adjustments in the terms and conditions (including 
Performance Goals)  
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(y) “Rule 16b-3” means Rule 16b-3, as from time to time in effect promulgated by the Securities and Exchange Commission 

under Section 16 of the Exchange Act, including any successor to such Rule. 

  (z) “Stock”  means shares of Class A common stock, par value $0.01 per share, of the Company. 

  
(aa) “Stock Appreciation Right” means an Award that entitles a Grantee upon exercise to the excess of the Fair Market Value of 

the Stock underlying the Award over the base price established in respect of such Stock. 

  
(bb) “Subsidiary” means any corporation in an unbroken chain of corporations beginning with the Company if, at the time of 

granting of an Award, each of the corporations (other than the last corporation in the unbroken chain) owns stock possessing 
50% or more of the total combined voting power of all classes of stock in one of the other corporations in the chain. 

  3. ADMINISTRATION. 



applicable to Awards; to construe and interpret the Plan and any Award; to prescribe, amend and rescind rules and regulations relating to the 
Plan; to determine the terms and provisions of the Award Terms (which need not be identical for each Grantee); and to make all other 
determinations deemed necessary or advisable for the administration of the Plan. The Committee may correct any defect or supply any 
omission or reconcile any inconsistency in the Plan or in any Award Terms granted hereunder in the manner and to the extent it shall deem 
expedient to carry the Plan into effect and shall be the sole and final judge of such expediency. No Committee member shall be liable for any 
action or determination made with respect to the Plan or any Award.  

   

(a) Awards may be granted to officers, employees, independent contractors and non-employee directors of the Company or of any of the 
Subsidiaries and Affiliates; provided , that (i) ISOs may be granted only to employees (including officers and directors who are also 
employees) of the Company or any of its “related corporations” (as defined in the applicable regulations promulgated under the Code) and 
(ii) Awards may be granted only to eligible employees who are not employed by the Company or a Subsidiary if such employees perform 
substantial services for the Company or a Subsidiary.  

(b) No ISO shall be granted to any employee of the Company or any of its Subsidiaries if such employee owns, immediately prior to the 
grant of the ISO, stock representing more than 10% of the voting power or more than 10% of the value of all classes of stock of the Company 
or Parent or a Subsidiary, unless the purchase price for the stock under such ISO shall be at least 110% of its Fair Market Value at the time 
such ISO is granted and the ISO, by its terms, shall not be exercisable more than five years from the date it is granted. In determining the stock 
ownership under this paragraph, the provisions of Section 424(d) of the Code shall be controlling.  

(c) No Award, except for Restricted Stock, shall be granted to any employee or independent contractor who is subject to Section 409A of 
the Code if such person is an employee or independent contractor of an Affiliate that is not a Subsidiary, unless such Award conforms to the 
requirements of Section 409A.  

   

(a) The maximum number of shares of Stock reserved for the grant or settlement of Awards under the Plan (the “Share Limit”) shall be 
100,000,000 (including the number of shares of Stock expected to be issued under the Exchange Offer) and shall be subject to adjustment as 
provided herein. The aggregate number of shares of Stock made subject to Awards granted during any fiscal year to any single individual shall 
not exceed 3,000,000. Such shares may, in whole or in part, be authorized but unissued shares or shares that shall have been or may be 
reacquired by the Company in the open market, in private transactions or otherwise. If any shares subject to an Award are forfeited, cancelled, 
exchanged or surrendered or if an Award otherwise terminates or expires without a distribution of shares to the Grantee, the shares of stock 
with respect to such Award shall, to the extent of any such forfeiture, cancellation, exchange, surrender, termination or expiration, again be 
available for Awards under the Plan.  
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  4. ELIGIBILITY. 

  5. STOCK SUBJECT TO THE PLAN. 



(b) Except as provided in an Award Term or as otherwise provided in the Plan, in the event of any extraordinary dividend or other 
extraordinary distribution (whether in the form of cash, Stock, or other property), recapitalization, stock split, reverse split, reorganization, 
merger, consolidation, spin-off, recapitalization, combination, repurchase, or share exchange, or other similar corporate transaction or event, 
the Committee shall make such equitable changes or adjustments as it deems necessary or appropriate to any or all of (i) the number and kind 
of shares of Stock or other property (including cash) that may thereafter be issued in connection with Awards or the total number of Awards 
issuable under the Plan, (ii) the number and kind of shares of Stock or other property issued or issuable in respect of outstanding Awards, 
(iii) the exercise price, grant price or purchase price relating to any Award, (iv) the Performance Goals and (v) the individual limitations 
applicable to Awards; provided that, with respect to ISOs, any adjustment shall be made in accordance with the provisions of Section 424(h) of 
the Code and any regulations or guidance promulgated thereunder, and provided further that no such adjustment shall cause any Award 
hereunder which is or becomes subject to Section 409A of the Code to fail to comply with the requirements of such section.  

   

(a) General . Subject to the terms of the Plan and any applicable Award Terms, (i) the term of each Award shall be for such period as may 
be determined by the Committee, and (ii) payments to be made by the Company or a Subsidiary or Affiliate upon the grant, maturation, or 
exercise of an Award may be made in such forms as the Committee shall determine at the date of grant or thereafter, including, without 
limitation, cash, Stock or other property, and may be made in a single payment or transfer, in installments, or, subject to the requirements of 
Section 409A of the Code on a deferred basis.  

(b) Awards . The Committee is authorized to grant to Grantees the following Awards, as deemed by the Committee to be consistent with 
the purposes of the Plan. The Committee shall determine the terms and conditions of such Awards, consistent with the terms of the Plan.  
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  6. SPECIFIC TERMS OF AWARDS. 

  (i) Options . The Committee is authorized to grant Options to Grantees on the following terms and conditions: 

  (A) The Award Terms evidencing the grant of an Option under the Plan shall designate the Option as an ISO or an NQSO. 

  
(B) The exercise price per share of Stock purchasable under an Option shall be determined by the Committee, but in no event 

shall the exercise price of an Option per share of Stock be less than the Fair Market Value of a share of  
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Stock as of the date of grant of such Option. The purchase price of Stock as to which an Option is exercised shall be paid in 
full at the time of exercise; payment may be made in cash, which may be paid by check, or other instrument acceptable to 
the Company, or, with the consent of the Committee, in shares of Stock, valued at the Fair Market Value on the date of 
exercise (including shares of Stock that otherwise would be distributed to the Grantee upon exercise of the Option), or if 
there were no sales on such date, on the next preceding day on which there were sales or (if permitted by the Committee and 
subject to such terms and conditions as it may determine) by surrender of outstanding Awards under the Plan, or the 
Committee may permit such payment of exercise price by any other method it deems satisfactory in its discretion. In 
addition, subject to applicable law and pursuant to procedures approved by the Committee, payment of the exercise price 
may be made pursuant to a broker-assisted cashless exercise procedure. Any amount necessary to satisfy applicable federal, 
state or local tax withholding requirements shall be paid promptly upon notification of the amount due. The Committee may 
permit the minimum amount of tax withholding to be paid in shares of Stock previously owned by the employee, or a portion 
of the shares of Stock that otherwise would be distributed to such employee upon exercise of the Option, or a combination of 
cash and shares of such Stock.  

  

(C) Options shall be exercisable over the exercise period (which shall not exceed ten years from the date of grant), at such times 
and upon such conditions as the Committee may determine, as reflected in the Award Terms; provided that, the Committee 
shall have the authority to accelerate the exercisability of any outstanding Option at such time and under such circumstances 
as it, in its sole discretion, deems appropriate. 

  

(D) Upon the termination of a Grantee’s employment or service with the Company and its Subsidiaries or Affiliates, the Options 
granted to such Grantee, to the extent that they are exercisable at the time of such termination, shall remain exercisable for 
such period as may be provided in the applicable Award Terms, but in no event following the expiration of their term. The 
treatment of any Option that is unexercisable as of the date of such termination shall be as set forth in the applicable Award 
Terms. 
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(E) Options may be subject to such other conditions, as the Committee may prescribe in its discretion or as may be required by 

applicable law. 

  
(F) Notwithstanding anything to the contrary herein, grants of Options may be made hereunder which have the terms and 

conditions set forth in the Exchange Offer. 

  (ii) Restricted Stock . 

  

(A) The Committee may grant Awards of Restricted Stock under the Plan, subject to such restrictions, terms and conditions, as 
the Committee shall determine in its sole discretion and as shall be evidenced by the applicable Award Terms (provided that 
any such Award is subject to the vesting requirements described herein). The vesting of a Restricted Stock Award granted 
under the Plan may be conditioned upon the completion of a specified period of employment or service with the Company or 
any Subsidiary or Affiliate, upon the attainment of specified Performance Goals, and/or upon such other criteria as the 
Committee may determine in its sole discretion. 

  

(B) The Committee shall determine the purchase price, which, to the extent required by law, shall not be less than par value of 
the Stock, to be paid by the Grantee for each share of Restricted Stock or unrestricted stock or stock units subject to the 
Award. The Award Terms with respect to such stock award shall set forth the amount (if any) to be paid by the Grantee with 
respect to such Award and when and under what circumstances such payment is required to be made. 

  
(C) Except as provided in the applicable Award Terms, no shares of Stock underlying a Restricted Stock Award may be 

assigned, transferred, or otherwise encumbered or disposed of by the Grantee until such shares of Stock have vested in 
accordance with the terms of such Award. 

  

(D) If and to the extent that the applicable Award Terms may so provide, a Grantee shall have the right to vote and receive 
dividends on Restricted Stock granted under the Plan. Unless otherwise provided in the applicable Award Terms, any Stock 
received as a dividend on or in connection with a stock split of the shares of Stock underlying a Restricted Stock Award shall 
be subject to the same restrictions as the shares of Stock underlying such Restricted Stock Award. 
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(E) Upon the termination of a Grantee’s employment or service with the Company and its Subsidiaries or Affiliates, the 

Restricted Stock granted to such Grantee shall be subject to the terms and conditions specified in the applicable Award 
Terms. 

  
(F) Notwithstanding anything to the contrary herein, grants of Restricted Stock may be made hereunder which have the terms 

and conditions set forth in the Exchange Offer. 

  
(iii) Restricted Stock Units . The Committee is authorized to grant Restricted Stock Units to Grantees, subject to the following terms and 

conditions: 

  

(A) At the time of the grant of Restricted Stock Units, the Committee may impose such restrictions or conditions to the vesting 
of such Awards as it, in its discretion, deems appropriate, including, but not limited to, the achievement of Performance 
Goals. The Committee shall have the authority to accelerate the settlement of any outstanding award of Restricted Stock 
Units at such time and under such circumstances as it, in its sole discretion, deems appropriate, subject compliance with the 
requirements of Section 409A of the Code. 

  

(B) Unless otherwise provided in the applicable Award Terms or except as otherwise provided in the Plan, upon the vesting of a 
Restricted Stock Unit there shall be delivered to the Grantee, as soon as practicable following the date on which such Award 
(or any portion thereof) vests, that number of shares of Stock equal to the number of Restricted Stock Units becoming so 
vested. 

  

(C) Subject to compliance with the requirements of Section 409A of the Code, Restricted Stock Units may provide the Grantee 
with the right to receive dividend equivalent payments with respect to Stock actually or notionally subject to the Award, 
which payments may be either made currently or credited to an account for the Grantee, and may be settled in cash or Stock, 
as determined by the Committee. Any such settlements and any such crediting of dividend equivalents may be subject to 
such conditions, restrictions and contingencies as the Committee shall establish, including the reinvestment of such credited 
amounts in Stock equivalents. 
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(D) Upon the termination of a Grantee’s employment or service with the Company and its Subsidiaries or Affiliates, the 

Restricted Stock Units granted to such Grantee shall be subject to the terms and conditions specified in the applicable Award 
Terms. 

  (iv) Other Stock-Based or Cash-Based Awards . 

  

(A) The Committee is authorized to grant Awards to Grantees in the form of Other Stock-Based Awards or Other Cash-Based 
Awards, as deemed by the Committee to be consistent with the purposes of the Plan. The Committee shall determine the 
terms and conditions of such Awards, consistent with the terms of the Plan, at the date of grant or thereafter, including the 
Performance Goals and performance periods. Stock or other securities or property delivered pursuant to an Award in the 
nature of a purchase right granted under Section 6(iv) shall be purchased for such consideration, paid for at such times, by 
such methods, and in such forms, including, without limitation, Stock, other Awards, notes or other property, as the 
Committee shall determine, subject to any required corporate action. 

  

(B) With respect to a Covered Employee, the maximum value of the aggregate payment that any Grantee may receive with 
respect to Other Cash-Based Awards pursuant to this Section 6(b)(iii) in respect of any annual performance period is 
$5,000,000 and for any other performance period in excess of one year, such amount multiplied by a fraction, the numerator 
of which is the number of months in the performance period and the denominator of which is twelve. No payment shall be 
made to a Covered Employee prior to the certification by the Committee that the Performance Goals have been attained. The 
Committee may establish such other rules applicable to the Other Stock- or Cash-Based Awards to the extent not 
inconsistent with Section 162(m) of the Code. 

  
(C) Payments earned in respect of any Cash-Based Award may be decreased or, with respect to any Grantee who is not a 

Covered Employee, increased in the sole discretion of the Committee based on such factors as it deems appropriate. 



(a) Nontransferability, Deferrals and Settlements . Unless otherwise determined by the Committee or provided in an Award Term or set 
forth below, but in accordance with the Code and any applicable laws, Awards shall not be transferable by a Grantee except by will or the laws 
of descent and distribution and shall be exercisable during the lifetime of a Grantee only by such Grantee or his guardian or legal 
representative. Any Award shall be null and void and without effect upon any attempted assignment or transfer, except as herein provided, 
including without limitation any purported assignment, whether voluntary or by operation of law, pledge, hypothecation or other disposition, 
attachment, divorce, trustee process or similar process, whether legal or equitable, upon such Award. The Committee may permit Grantees to 
elect to defer the issuance of shares of Stock or the settlement of Awards in cash under such rules and procedures as established under the Plan 
to the extent that such deferral complies with Section 409A of the Code and any regulations or guidance promulgated thereunder. 
Notwithstanding the foregoing but subject to applicable law, the Committee in its sole discretion may grant transferable NQSOs that, upon 
becoming fully vested and exercisable, may be transferred to a third-party pursuant to an auction process approved or established up by the 
Company.  

(b) Leave of Absence; Reduction in Service Leve l . The Committee may determine, in its discretion (i) whether, and the extent to which, 
an Award shall vest during a leave of absence, (ii) whether, and the extent to which, a reduction in service level (for example, from full-time to 
part-time employment), shall cause a reduction, or other change, in an Award, and (iii) whether a leave of absence or reduction in service shall 
be deemed a termination of employment or service for the purpose of the Plan and the Award Terms. The Committee shall also determine all 
other matters relating to whether the employment or service of a recipient of an Award is continuous for purposes of the Plan and the Award 
Terms.  

(c) No Right to Continued Employment, etc . Nothing in the Plan or in any Award granted or any Award Terms, promissory note or other 
agreement entered into pursuant hereto shall confer upon any Grantee the right to continue in the employ or service of the Company, any 
Subsidiary or any Affiliate or to be entitled to any remuneration or benefits not set forth in the Plan or the applicable Award Terms or to 
interfere with or limit in any way the right of the Company or any such Subsidiary or Affiliate to terminate such Grantee’s employment or 
service.  

(d) Cancellation and Rescission of Awards . The following provisions of this Section 7(d) shall apply to Awards granted to (i) Grantees 
who are classified by the Company or a Subsidiary as an executive officer, senior officer, or officer (collectively, “Officers”) of the Company 
or a Subsidiary, (ii) Grantees who are non-employee directors of the Company, and (iii) certain other Grantees designated by the Committee or 
the Board to be subject to the terms of this Section 7(d) (such designated Grantees together with Officers and non-employee directors are 
referred to collectively as “Senior Grantees”). The Committee or the Board, in its sole discretion, may cancel, rescind, forfeit, suspend or 
otherwise limit or restrict any unexpired Award at any time if the  
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  7. GENERAL PROVISIONS. 



Senior Grantee engages in “Detrimental Activity” (as defined below). Furthermore, in the event a Senior Grantee engages in Detrimental 
Activity at any time prior to or during the six months after any exercise of an Award, lapse of a restriction under an Award or delivery of 
Common Stock pursuant to an Award, such exercise, lapse or delivery may be rescinded until the later of (i) two years after such exercise, 
lapse or delivery or (ii) two years after such Detrimental Activity. Upon such rescission, the Company at its sole option may require the Senior 
Grantee to (i) deliver and transfer to the Company the shares of Stock received by the Senior Grantee upon such exercise, lapse or delivery, 
(ii) pay to the Company an amount equal to any realized gain received by the Senior Grantee from such exercise, lapse or delivery, (iii) pay to 
the Company an amount equal to the market price (as of the exercise, lapse or delivery date) of the Stock acquired upon such exercise, lapse or 
delivery minus the respective price paid upon exercise, lapse or delivery, if applicable or (iv) pay the Company an amount equal to any cash 
awarded with respect to an Award. The Company shall be entitled to set-off any such amount owed to the Company against any amount owed 
to the Senior Grantee by the Company. Further, if the Company commences an action against such Senior Grantee (by way of claim or 
counterclaim and including declaratory claims), in which it is preliminarily or finally determined that such Senior Grantee engaged in 
Detrimental Activity or otherwise violated this Section 7(d), the Senior Grantee shall reimburse the Company for all costs and fees incurred in 
such action, including but not limited to, the Company’s reasonable attorneys’ fees. As used in this Section 7(d), “Detrimental Activity” shall 
include: (i) the failure to comply with the terms of the Plan or Award Terms; (ii) the failure to comply with any term set forth in the Company’s 
Key Employee Agreement (irrespective of whether the Senior Grantee is a party to the Key Employee Agreement); (iii) any activity that results 
in termination of the Senior Grantee’s employment for Cause; (iv) a violation of any rule, policy, procedure or guideline of the Company; or 
(v) the Senior Grantee being convicted of, or entering a guilty plea with respect to a crime whether or not connected with the Company.  

(e) Taxes . The Company or any Subsidiary or Affiliate is authorized to withhold from any Award granted, any payment relating to an 
Award under the Plan, including from a distribution of Stock, or any other payment to a Grantee, amounts of withholding and other taxes due 
in connection with any transaction involving an Award, and to take such other action as the Committee may deem advisable to enable the 
Company and Grantees to satisfy obligations for the payment of withholding taxes and other tax obligations relating to any Award. This 
authority shall include authority to withhold or receive Stock or other property and to make cash payments in respect thereof in satisfaction of a 
Grantee’s tax obligations; provided, however, that the amount of tax withholding to be satisfied by withholding Stock shall be limited to the 
minimum amount of taxes, including employment taxes, required to be withheld under applicable federal, state and local law.  

(f) Stockholder Approval; Amendment and Termination . The Plan shall take effect on the Adoption Date, subject to the requisite 
approval of a majority of the stockholders of the Company, which approval must occur within twelve (12) months of the date that the Plan is 
adopted by the Board. If such approval has not been obtained within the twelve (12) month period, all Awards previously granted, exercised or  
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purchased under the Plan shall be rescinded, canceled and become null and void. The Board may amend, alter or discontinue the Plan and 
outstanding Awards thereunder, but no amendment, alteration, or discontinuation shall be made that would impair the rights of a Grantee under 
any Award theretofore granted without such Grantee’s consent, or that without the approval of the stockholders (as described below) would, 
except in the case of an adjustment as provided in Section 5, increase the total number of shares of Stock reserved for the purpose of the Plan. 
In addition, stockholder approval shall be required with respect to any amendment with respect to which shareholder approval is required under 
the Code, the rules of any stock exchange on which Stock is then listed or any other applicable law. Unless earlier terminated by the Board 
pursuant to the provisions of the Plan, the Plan shall terminate on the tenth anniversary of (i) its Adoption Date or (ii) the date the Plan is 
approved by a majority of the stockholders of the Company, whichever is earlier. No Awards shall be granted under the Plan after such 
termination date.  

(g) No Rights to Awards; No Stockholder Rights . No Grantee shall have any claim to be granted any Award under the Plan, and there is 
no obligation for uniformity of treatment of Grantees. No Grantee shall have any right to payment or settlement under any Award unless and 
until the Committee or its designee shall have determined that payment or settlement is to be made. Except as provided specifically herein, a 
Grantee or a transferee of an Award shall have no rights as a stockholder with respect to any shares covered by the Award until the date of the 
issuance of such shares.  

(h) Unfunded Status of Awards . The Plan is intended to constitute an “unfunded” plan for incentive and deferred compensation. With 
respect to any payments not yet made to a Grantee pursuant to an Award, nothing contained in the Plan or any Award shall give any such 
Grantee any rights that are greater than those of a general creditor of the Company.  

(i) No Fractional Shares . No fractional shares of Stock shall be issued or delivered pursuant to the Plan or any Award. The Committee 
shall determine whether cash, other Awards, or other property shall be issued or paid in lieu of such fractional shares or whether such fractional 
shares or any rights thereto shall be forfeited or otherwise eliminated.  

(j) Regulations and Other Approvals .  
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(i) The obligation of the Company to sell or deliver Stock with respect to any Award granted under the Plan shall be subject to all 

applicable laws, rules and regulations, including all applicable federal and state securities laws, and the obtaining of all such 
approvals by governmental agencies as may be deemed necessary or appropriate by the Committee. 



   

(k) Section 409A . This Plan is intended to comply and shall be administered in a manner that is intended to comply with Section 409A of 
the Code and shall be construed and interpreted in accordance with such intent. To the extent that an Award, issuance and/or payment is subject 
to Section 409A of the Code, it shall be awarded and/or issued or paid in a manner that will comply with Section 409A of the Code, including 
proposed, temporary or final regulations or any other guidance issued by the Secretary of the Treasury and the Internal Revenue Service with 
respect thereto. Any provision of this Plan that would cause an Award, issuance and/or payment to fail to satisfy Section 409A of the Code 
shall have no force and effect until amended to comply with Code Section 409A (which amendment may be retroactive to the extent permitted 
by applicable law).  

(l) Governing Law . The Plan and all determinations made and actions taken pursuant hereto shall be governed by the laws of the State of 
Delaware without giving effect to the conflict of laws principles thereof. Notwithstanding anything to the contrary herein, the Committee, in 
order to conform with provisions of local laws and regulations in foreign countries in which the Company or its Subsidiaries operate, shall have 
sole discretion to (i) modify the terms and conditions of Awards made to Grantees employed outside the United States, (ii) establish sub-plans 
with modified exercise procedures and such other modifications as may be necessary or advisable under the circumstances presented by local 
laws and regulations,; and (iii) take any action which it deems advisable to obtain, comply with or otherwise reflect any necessary 
governmental regulatory procedures, exemptions or approvals with respect to the Plan or any sub-plan established hereunder.  
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(ii) Each Award is subject to the requirement that, if at any time the Committee determines, in its absolute discretion, that the listing, 
registration or qualification of Stock issuable pursuant to the Plan is required by any securities exchange or under any state or 
federal law, or the consent or approval of any governmental regulatory body is necessary or desirable as a condition of, or in 
connection with, the grant of an Award or the issuance of Stock, no such Award shall be granted or payment made or Stock issued, 
in whole or in part, unless listing, registration, qualification, consent or approval has been effected or obtained free of any 
conditions not acceptable to the Committee. 

  

(iii) In the event that the disposition of Stock acquired pursuant to the Plan is not covered by a then current registration statement under 
the Securities Act of 1933, as amended (the “Securities Act”), and is not otherwise exempt from such registration, such Stock shall 
be restricted against transfer to the extent required by the Securities Act or regulations thereunder, and the Committee may require a 
Grantee receiving Stock pursuant to the Plan, as a condition precedent to receipt of such Stock, to represent to the Company in 
writing that the Stock acquired by such Grantee is acquired for investment only and not with a view to distribution. 


